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SLOBODAN PRALJAK’S REQUEST FOR TOLLING OF TIME FOR

RESPONSE TO THE PROSECUTION MOTION TO REOPEN
AND
NOTICE FOR POTENTIAL REOPENING

I. INTRODUCTION

L.

Slobodan Praljak, by and through counsel, (“Praljak Defence”), respectfully
requests the tolling of time to respond to the Prosecution Motion to Reopen Its
Case-In-Chief (Mladi¢ Materials)! (“Motion™) until after notice, disclosure,
transcription, and translation are complete; and provides notice as to the Praljak

Defence’s intent to potentially request the reopening of its own case-in-chief,

depending in part on the admission of evidence should the Motion be granted. ‘-

Though there are sound reasons to oppose the Motion on procedural grounds,
particularly with respect to the reliability of the Mladi¢ Materials, the Praljak
Defence believes that a full and informed response can only be taken after the

transcribed, translated, and verified Mladi¢ Materials are disclosed in full.

Without a delay, the Trial Chamber is likely to face a proliferation of submissions -

as additional information comes to light. The Praljak Defence respectfully submits
that extending the effective deadline for response is in the interests of judicial

economy and the interests of justice.

II. BACKGROUND

3. The Prosecution has submitted that on 23 February 2010, the Serbian Ministry of

Internal Affairs seized the wartime notes of Ratko Mladi¢ (“Mladi¢ Notebooks™),
audiocassette tapes (“Tapes”) and unknown additional materials (“Unknown

Materials”).? The Prosecution, however, apparently only received a scan of the

Mladié¢ Notebooks (“Unverified Serbian Scan™) and the audiotapes.’ The

Prosecution has disclosed the Unverified Serbian Scan and has announced that it

expects to provide its transcriptions of the Unverified Serbian Scan into BCS Latin

! Filed 21 May 2010.

2 Motion, paras, 1, 3.

3 Motion, para. 5.
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script and its translations into English by the end of June 2010.* The Prosecution -
has provided interim packages of transcriptions and translation as they are
available. The Praljak Defence had hoped that further notice, disclosure,
transcription and translation would have occurred at this point’ The Praljak
Defence would like to again thank the Prosecution for their efforts to maximize the

efficiency of proceedings with the ongoing transcription and translation.

4. Unfortunately, to the Praljak Defence’s knowledge, the Prosecution has not yet
provided notice or disclosure to the Praljak Defence when a verified Prosecution
Scan of the original Mladi¢ Notebooks (“Prosecution Scan”) will be made
available. The Praljak Defence has also noted, with sympathy, that the disclosure
thus far has included some revisions and disclosure of translations without
transcriptions or clarifications of the revisions, thus creating a modicum of short-
term confusion. Material from the Tapes, some of it poor quality, was only
disclosed on 28 May 2010. The Praljak Defence has not yet received any copy or

substantial information regarding nor the Unknown Materials.

5. The Prosecution states that it will seek to amend the Motion should additional
Notebook or audic materials be identified that should, in the inierests of justice, be
added.® The Motion does not itself tender any evidence, but seeks to create a

procedural opening for the tendering of evidence.

HI. APPLICABLE LAW

6. Rule 126 bis states in pertinent part: “Unless otherwise ordered by a Chamber
either generally or in the particular case, a response, if any, to a motion filed by a

party shall be filed within fourteen days of the filing of the motion.”

7. Rule 127(A)(i) permits a Trial Chamber to enlarge any time prescribed by the

Rules.’

* Motion, para. 6.

® For the last two weeks, no new material has been available, only revisions.
8 Motion, para. 30.
" Excepting Rules 40 bis and 90 bis, see Rule 127(C).
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IV. DISCUSSION

A. Tolling Is In the Interests of Judicial Economy.

8.

10.

11.

12,

13.

The Praljak Defence respectfully submits that given that notification, disclosure,
transcription, and translation are incomplete, the Prosecution is unlikely to be the

only party wishing to amend submissions based on new information. This could

particularly complicate the procedural picture if certain issues are already the

subject of interlocutory appeal.

The Praljak Defence again respectfully acknowledges the notice thus far provided
by the Prosecution, the ongoing disclosure, and the limited size of the carefully
selected passages from the Mladi¢ Notebooks that the Prosecution desires to

tender.

The fact that the Praljak Defence has received no notice as to the contents of the

Unknown Materials is not without legal import. The as yet incomplete disclosure
of the original Mladi¢ Notebooks (or a verified scan thereof) and the Unknown
Materials is also worth noting. At present, the Praljak Defence has no possibility

of checking the tendered evidence against a verified scan of the original Mladié¢

Notebooks, and has no means of knowing what light might be shed by undisclosed -

materials,

Even under the Prosecution’s own estimation of important material, important
sections are entirely unverified, untranscribed, and untranslated. Notebook 46, for

example, which covers the important period from October 1992 until January

1993, has only been provided in unverified third-party scans of hand-written .

Cyrillic, excepting the fraction highlighted by the Prosecution.

The Praljak Defence respectfully submits that it is frivolous to proceed as though
the vast quantity of material not yet transcribed or translated from the document

that the Prosecution seeks to tender was simply irrelevant. The Praljak Defence,

and indeed no party or organ of the Tribunal, is currently in a position to say to

what degree the entire body of evidence, in legible form, is relevant to the Motion.

From the material already properly the subject of notice, disclosure, transcription

and/or translation, the Praljak Defence can already say that the Mladi¢ Materials

Case No. IT-04-74-T Prosecutor v. Jadranko Priié, et al. 1 June 2010 .

60136



60135
-4.-

raise a host of complex issues that relate to, but also reach well beyond, the

selectively chosen materials highlighted by the Prosecution to further their case.

14. Additional clarification regarding the chain of custody and completeness of this

hearsay material may also be revealed by allowing a brief delay.

15. The Prosecution is on record repeatedly asserting that it cannot and will not’
comply with the Trial Chamber’s deadline with respect to submission of whether
or not it will move to submit evidence in rebuttal, simply due to not having the full
body of material it believes it needs to make such a submission. Without taking a
position on that issue, the Praljak Defence notes that this request for a brief delay
is also based upon the principle that it does not yet have the full body of material it
needs to make such a submission. No party yet has the full document translated.
No Defence party has a verified copy of the original. Regardless of whether the
Prosecution wishes to tender the fufll document, the full set of inculpatory and
exculpatory excerpts in the interests of justice, or the selection which the
Prosecution has tendered, the Praljak Defence maintains that it cannot provide a
full response until it can evaluate the full document, in a legible original, and with -

a relatively final translation.

16. Finally, the introduction of these materials without calling Ratko Mladi¢, the
purported author, or his family, the purported custodians, introduces complex legal
issues of reliability and fairness that are best addressed with due deliberation. The
Rules of Procedure and Evidence and the Trial Chamber have been very clear.
about the problems with out of court statements being presented for the truth of the
matters asserted therein, when those statements are allegedly made by and about

the Accused.

17. There is no need to rush. There are ample reasons to provide a limited period of

delay. The deadline for response to the Motion should be postponed.

18. Should this request for a limited extension of time be denied, the Praljak Defence
respectfully submits that the Trial Chamber is far more likely to face a multitude
of motions to reopen and modifications to those motions, with all of the attendant

responsive submissions such motions would entail.

Case No. IT-04-74-T Prosecutor v. Jadranko Prii¢, et al. I June 2010
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B. Tolling Is In the Interests of Justice.

19. The Praljak Defence respectfully submits that it is already apparent if all of the
evidence from the Prosecution’s recent and ongoing disclosures is analysed in
total, the small quantity allegedly inculpatory material is explainable inter alia by
reference to the whole, whereas the large quantity exculpatory material cannot be

explained away by the Prosecution.

20. The document as a whole repeatedly confirms Slobodan Praljak’s testimony
regarding cooperation with ethnic Serbs, Muslims, and international observers,
particularly regarding the efforts to follow the instructions of Lord Owen in order -
to bring peace (contra the Prosecution’s theory of an ultimatum), the Posavina,
and the alleged siege of Mostar. It is hardly surprising that, at times, the Accused
would play a certain role when negotiating to end the conflict in meetings that
included Ratko Mladi¢.

21. The Praljak Defence respectfully submits that the hearsay regarding the Accused
that the Prosecution hopes to tender can only be properly understood in light of the
entire tone and import of the document as a whole. The document demonstrates
the extremely perilous situation under which those endeavoring to end and repel
the aggression against the people of BiH were operating. Infer alia, the Mladié

Materials tend to demonstrate the following.

a. The ethnic Serb forces intentionally provoked conflicts between ethnic

Muslim forces and the HVO.

b. The efforts to create peace between ethnic Muslims and ethnic Croats were

intentionally disrupted by the ethnic Serb forces.

¢. The reports of international observers upon which the Prosecution relies

are repeatedly contradicted.

d. The ethnic Muslim forces repeatedly abandoned efforts to repel the
aggression from ethnic Serb forces in order to attack the principal

defenders of BiH against ethnic Serbian aggression, the HVO.
¢. Ethnic Croats are denigrated as “Ustashas.”

f. It is recorded that BiH can be divided between two parts between the
ethnic Serbs and the ethnic Muslims—with the ethnic Croats dismissed as

Case No. IT-04-74-T Prosecutor v. Jadranko Prli¢, et al. - 1 June 2010
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no force at all and relegated to 2 or 3 municipalities in western

Herzegovina.

22. These are not trivial issues. They arc only a sampling of the important issues
raised by the document the Prosecution seeks to tender. These issues, among
others, are highly relevant for findings on the specifically alleged Joint Criminal
Enterprise. Other issues may emerge as disclosure, transcription, and translation

continue.

23. These issues should not be dealt with as though they are trivial. A limited tolling
of the time to enable a full response to the Motion is in keeping with the
seriousness of the issues raised, and will better allow the Trial Chamber to seek a |
more comprehensive truth that inevitable provides a firmer foundation for a just

judgment.

24. Nor are the procedural issues raised by the thus far incomplete notice, disclosure,
transcription and translation irrelevant to the interests of justice. Forcing the
Praljak Defence to respond without access to a verified copy of the original and a’
complete translation would constitute a violation of the fair trial rights of the

Accused.

V. RELIEF REQUESTED

25. For the reasons set forth above, and in accordance with Rule 127, the Praljak
Defence respectfully requests a tolling of time to respond to the Prosecution
Motion to Reopen Its Case-In-Chief (Mladié Materials) until after notice,

disclosure, transcription, and translation of those materials are complete.

Word Count: 1864

Respectfully submitted,

.)Pé.:i‘*,.

BoZidar Kovagic¢ and Nika Pinter
Counsel for the Accused Slobodan Praljak
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