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LEGAL RESPONSIBILITY FOR THE AUTHORITARIAN PAST

- One form of the legal prevailing over the past -
 

   

1. Attitude to the past: 

(non)coping with the past 
Societies in whose present time the authoritarian past is still a socially relevant thing may be placed in two opposing manners in front of this morally, politically and legally compromising past: there is a distinct difference between the policy of coping with the past and the policy of non coping with the past. In German, the only language with a specific expression for the complex phenomenon of the former, for ‘cope with’ the past (Vergangenheitsbewältigung), one can also use the synonym Vergangenheitsaufarbeitung.
 However, ‘to cope with’ is a better expression. The expression, as well as ‘to prevail over’ the past and ‘to get control over’ the past – indicates more clearly that at issue is a process by which the past is dealt with: to impose over, to get control over the past that imposed over us, and it would impose over us again, if we do not impose over it.
The extreme patterns of the reactions to the authoritarian past by which it cannot be prevailed are on one side retaliation and pure vendetta and on the other side the 'as-if-nothing-has-happened' pattern: closing your eyes before the authoritarian past. By neither method, it must be emphasized, can the past be prevailed over. Retaliation is an authoritarian fight with the authoritarian past, but not the prevailing over it. Fire cannot be fought with fire here. The authoritarian fight with the past, even if it was authoritarian, is just a repetition, but with the opposite roles.

Because then the authoritarian present complements the authoritarian past, the matter of the past is thus not taken off the agenda: The authoritarian past ends with the new authoritarian present, which, because a bad present is of short duration, very quickly becomes past, and which again shall be dealt with. Retaliation is directly opposed to the idea of prevention, by which the prevailing over the past is led. The past, that is, shall be dealt with in order not to repeat, and here exactly that has been happening (only with roles reversed, but it does not change the nature of the phenomenon). Considering the law, the clear distance of the prevailing over the past to the retaliation remains only if the state with the rule of law in that respect treats both its enemies and the enemies of open society fairly and justly. 'Because revenge is inevitably and equally bad and stupid and hurts more the one who metes it than the one who receives it'.
 Protection guarantees of the state with the rule of law are not valid only for the victims, but also for those who committed crimes.

When memory of the authoritarian past is a relevant factor in social memory, even the 'as-if-nothing-has-happened' policy is not capable of prevailing over the active past. Turning one's head from the past does not produce a new past of the same kind, as does retaliation, but it is not an obstacle to the survival of the old one. To disassociate oneself from the past cannot be done by turning one's eyes from it, but by facing it.
 Considering the law, while retaliation and the legal coping with the past exclude each other, then retaliation may be caused by the 'as-if-nothing-has-happened' policy or by absence or weakness of the legal coping with the past. Namely, when there is no trust that the job of coping with the past through the legal system will start or be completed, then the first possible alternative is retaliation, taking justice into one's own hands. Thus, one form of not prevailing over the past, avoiding facing it, causes the other form of not prevailing over the past : retaliation. For example, soon after the Communist Party, the strongest antifascist Italian force, in 1944 stopped the process of the legal coping with the past because of political reasons (among other things, the work of Alta Corte di Giustizia, the tribunal that was a sort of Italian parallel to the Nuremberg Tribunal, was stopped), bloody acts of spontaneous revenge followed in northern Italy with thousands of victims among the fascists and collaborators.

Thus, the potential for conflict caused by turning one’s head from the past does not necessarily have to be smaller than the potential of retaliation, and can also itself cause retaliation. Both ways of reacting to the authoritarian past do not prevail over the past, but actively feed it - whether among the participants, servants or beneficiaries of the past, or among the victims, or among those who classify themselves with the first or the second ones – potential for conflict is still fed by the attitude to the authoritarian past. To be socially benign, squinting in front of history, to put it to rest, requires a wide social consensus: without it there is no appeasement of the present.

 

2. Legal responsibility as an instrument 

of coping with the past 
 

Legal responsibility, as it is most widely comprehended (the exposure of a person to some unpleasant legal consequences, aggravation of his/her position) is not retaliation. Retaliation is an illegitimate settling of accounts with the participants, servants and beneficiaries of the authoritarian past, a form of reprisal that does not stand in the contemporary world as the main pattern for the legal responsibility nor as a culmination of justice.
 Retaliation is illegitimate; the legitimate coping with the past through legal responsibility aspires to the clear marking of the difference between the legitimate and illegitimate in order to prevent its repetition. 'The Shock of the State With the Rule of Law' ('Rechtsstaatsschock') is a phenomenon that victims experience after the fall of a dictatorship, above all with the knowledge that the protection guarantees of the state with the rule of law also function in favor of the one who committed a crime. 'The one who violated the law is also treated as a subject of law, as a man with untouchable dignity and inalienable constitutional rights'.

The legal responsibility of the participants, servants and beneficiaries of the authoritarian past is an instrument of the policy towards the past only when it is a policy of coping with the past, and there is no space for legal responsibility within the policy of non coping with the past. When the policy towards the authoritarian past brings its participants, servants and beneficiaries to legal responsibility (penal, tort, disciplinary, lustration, compensatory, financial, tax, etc.) there are also the following means of coping with the past in play: extrajudicial comprehension of the authoritarian past (establishment of the truth), political, economic, moral and judicial destruction and removal of its institutions, as well as general reparation of the harmful consequences, especially compensation to the victims. However, the other activities (even compensation to victims) may be carried out with regard to the authoritarian past without addressing the legal responsibility of its participants, servants and beneficiaries. On the other hand, the legal responsibility of the participants, servants and beneficiaries of the authoritarian past considers as a necessity only the establishment of the truth: 'Everything must come to light. Before forgiveness, numerous documents and other evidence of degradation, humiliation, even of criminal treatment of one's own people must clearly and permanently be raised to the level of critical contemporary conscience’.
 Establishment of the truth about the authoritarian past cannot be exhausted by the establishment of the truth conducted in proceedings (in courts or elsewhere) for legal responsibility: legal truth is always limited to the individual case, thus it is not enough for comprehending the entire authoritarian past.

When legal responsibility and 'as-if-nothing-has-happened' policy are mutually exclusive, legal responsibility is capable of being an instrument of the policy of oblivion. The policy of oblivion is neither a synonym nor a kind of turning one's head from the past; on the contrary, the policy of oblivion is a way of coping with the past, it is an instrument of the culture of remembrance. When we speak of oblivion it does not mean, of course, a spontaneous forgetting by every individual person, but a social production of oblivion. It may be organized as a socially directed activity of avoiding, not inducing the remembrance, thus, acting as if the authoritarian past had not existed at all, but it also may be the activity of coming to terms with remembrance through the establishment of justice. The policy of not remembering as the instrument of the culture of remembrance is always legitimate only if an order of justice is fulfilled, when the participants, servants and beneficiaries of the authoritarian past are brought to legal responsibility, or when it is obsolete or legitimately foiled, mostly due to the passage of time ('drift away from history'), i.e. due to such changeable circumstances that it may be now realized as the detriment to some higher values. For such a policy of not inducing remembrance that does not have other debts to the demands of justice, a more adequate expression than 'oblivion' (or the policy of oblivion) is 'forgiveness' or 'reconciliation' (the policy of forgiveness or the policy of reconciliation). One clear example of the policy of oblivion is Spain, where the transition from dictatorship to democracy in 1975 was not followed by the process of legal coping with the past, not for the violation of human rights from the time of the civil war, nor for the crimes of Franco's dictatorship (in the process of revenge of the previous victors over the defeated were approximately 300 to 400 victims of political and courts' executions in the period between 1936 and 1944 alone).
 Social consensus about the past after the fall of the dictatorship, when even the victims did not insist on legal responsibility
 followed as forgiveness and reconciliation with the aim of 'solidarity and peaceful coexistence of all Spaniards'.
 It was because of that higher value that it seemed justified to deny the satisfaction of justice. It was expressed legally by the Act of October, 14, 1977, whose general clause on amnesty, i.e. freedom from prosecution for all 'deeds with political intention, regardless of the results' with its breadth spared from responsibility all Franco's officials including policemen, prosecutors, judges and participants of the vengeful legal system of Franco's state without the rule of law, thus not one judge, prosecutor, or policeman lost his job or was punished for his crimes from the time of the dictatorship.

Within the policy of oblivion (forgiveness or reconciliation) legal responsibility figures as a condition and the means to 'oblivion' and 'forgiveness' i.e. 'reconciliation' when without legal responsibility it would be kept alive, both acting as a memory of the authoritarian past and condemning it, and thus the potential for conflict due to the uncalmed past would be kept alive as well.

Whether there would be legal responsibility after the fall of the authoritarian regime, and what it would look like, depends on the sort of attitude within the policy of coping with the past on two issues:

'where to stop' - what from the authoritarian past shall be left alone,

'from what to refrain' - which forms of reactions shall be omitted and which ones shall be used. Regarding the forms of reactions, extrajudicial and mixed coping with the past compete with the legal coping with the past (considering that neither form inherently excludes the other). Extrajudicial forms of coping with the past (typical: public discourse, historians’ research) and mixed (typical: truth commissions, research projects of nongovernmental organizations) do not differ in their organizing form from the legal coping with the past. For example, under the name of 'truth commission'
 may appear pure extrajudical or a mixed form, but also the legal form; it depends on by what means such an organization is authorized to carry out its work. The legal ones are all and only the forms of coping with the past that end in a form of a legal act. Depending on which domain the legal act shall be realized in, we may recognize legislative, administrative and legal coping with the past. Extrajudical and mixed forms of coping with the past work with the force of their persuasion. The legal form, because it addresses the authorities, is different from the others because it results in the legal obligation of realization, the legal controllability of the realization and extractability by its legally regulated forced manner. Naturally, it is important for its effectiveness to be accepted by society, and the best way for it is through persuasion. 

3. Legal coping with the past 

as a rule of contemporary history 
 

The dying of authoritarian regimes in recent history are more often followed by the beginning than by the absence of the process of legal coping with the past. That was clearly the case during the last half of the century in the majority of countries which dealt with the past after the fall of authoritarian regimes: after the defeat of Nazism in Germany, fascism in Italy and Japan
, after the overthrow of the dictatorships in the 1970s in Greece, Portugal and Spain
, after the end of military dictatorships in the 1980s in South America (Chile, Argentina, Bolivia, etc.)
, after the collapse of European socialist countries at the end of the 1980s;
 after the abolition of apartheid in South Africa;
 and after the disintegration of Yugoslavia.

In about forty countries, including the five from the former Yugoslavia, the process of coping with the past is under way at this moment. Considering that only a third of almost 190 UN member countries can be called states with the rule of law,
 the phenomenon of coping with the past has a secure future.

Because during the life of authoritarian regimes it regularly happens that so much bad past accumulates in the domain of the law, to cope with it legal responsibility occurs as an appropriate expression of this social need; thus the legal coping with the past was also the rule and an integral part of these situations. But this happens very irregularly: according to the measure, scope and duration it varies from country to country; usually with more intensity soon after the fall of the regime, with visible weakening later, with the legal responsibility as a dominant means in the time after the change, with other instruments taking over later. Thus, the exception is the opposite - the complete lack of legal responsibility for the authoritarian past, as in the case of Spain where the Generalissimos' dictatorship has never been legally prevailed over and on the other hand the matter of the past was solved, or as in Russia, where it has never been opened legally and it cannot be said that it has not been solved. The ‘patent' for the policy of forgiveness and reconciliation seems to belong to the people of ancient Athens, who, according to Plutarch, decided after the Peloponnesian wars (403 B.C.) to put the past to rest and to stop there; thus the victorious democracy dealt with the crimes of the previous, short-lived oligarchy by using penal and legal responsibility only in the worst cases.

This work will focus only on the legal forms of coping with the past realized as legal responsibility, as the subjection of the participants, servants and beneficiaries of the authoritarian past to unpleasant legal consequences.
 The forms of the legal responsibility are various: criminal responsibility, misdemeanor liability, disciplinary responsibility, liability in labor and employment issues, lustration,
 compensatory responsibility, financial, subsequent paying of taxes, reduction or expulsion from social insurance
 etc. Which one will be used in the specific historical situation and to what degree depends on a series of factors: the character of the authoritarian past (a strict dictatorship does not necessitate the same tasks as moderate authoritarianism); 'the wealth' of the authoritarian past and its proximity (it is more possible that its forms would be more numerous and more intensive when the omissions are more numerous, more various, long-lasting and closer to the beginning of the process of the prevailing over the past);
 the way the previous regime ended (for the prevailing over the past it is important whether the change was realized by revolution, peaceful change of power, coup d'etat, or a mixture of the elements, for example whether some services of the previous regime collaborated with the succeeding power elite); the degree of the break of the continuity of the previous regime, what and how much of the previous regime’s practices are continued and what and how much is to be eliminated (for example, whether rigid nationalism would be completely removed); the current situation in the state and society, forms and the weight of other social problems and current conflicts (economic catastrophe, low level of education, lack of skilled professionals in the country, foreign policy problems, etc.); common belief of the need to prevail over the past, the existence of tradition, i.e. previous experience of the prevailing over the past; the influences of the surroundings and their actions (pressure from other countries to prevail over the past).

However, the matter cannot be generalized on the grounds of historical cases, which are quite varied, nor can any obvious patterns be observed about the presence or absence of certain forms of the legal prevailing over the past. One such generalization about the presence and absence of legal responsibility after the fall of the authoritarian regime is as poor in content as it is correct: When forgiveness is not possible at all, or is possible but not enough, punishment is the only acceptable alternative to revenge.
 (In)ability to forgive and when the forgiveness is (not) enough, which are the key elements of the formula, which cannot be fulfilled completely by the other operative formulas, and these remain permanently variable in their realization and depend on the balance of power among the exponents of different concepts in the concrete situation of the coping with the authoritarian past. However, the most radical process of the legal coping with the past, that following the reunification of Germany (in terms of legal rigorousness)
 is not even close to the moral order formulated by Kant: Even a day before the end of the world the last one who committed a crime must be brought to the just punishment and the legal order which was thrown out of the balance by the violation must be established.
 Premature abandonment of the process of bringing to legal responsibility contributes to the repetition of the authoritarian past: 'Too hasty forgiveness also supports the fallen systems. Public officials of all systems must learn that they can be called for responsibility for their decisions'.
 

The legal approaches and the legal decisions of the policy of prevailing over the past after the fall of authoritarian regimes are not the same everywhere, but the legal issues are universal, they are the same after the overthrow of every authoritarian regime. The starting question among them is:

4. The state with the rule of law (Rechtsstaat) – 

an obstacle to the legal coping with 

the authoritarian past? Ban on retroactive 

effect – an insurmountable obstacle?
 

Because the legal prevailing over the authoritarian past is a process of installing a state with the rule of law in place of the previous state without the rule of law, the limitations of the prevailing over the past are determined by the elements of the state with the rule of law: Anything which is not in accordance with the state with the rule of law cannot be used in the process of the prevailing over the past of the state without the rule of the law. It seems, and it is often said that the state with the rule of law is an obstacle to the prevailing over the past. Is the state with the rule of law really a protector of the past of the state without the rule of the law? Because justice requires those who committed crimes to be brought to responsibility and victims to be compensated, the matter might be formulated this way: Are the principles of the state with the rule of law in conflict with justice, are the principles the obstacle to the fulfillment of justice, must the state with the rule of the law, in facing the authoritarian past, be unjust from the victim's point of view? It would not be appropriate for the start of the establishment of the state with the rule of law itself in this country to begin with the violation of the principles of a state with the rule of law. However, isn't the result the so-called legalists are capable of making in facing the authoritarian past adequately described by the bitter words of Bärbel Bohley which described the post-revolutionary experience of many dissidents from the former East Germany: "We expected justice, and we have gained the state with the rule of law'.
 

I will deal with the matter of whether the state with the rule of law and its principles are a real obstacle to justice and lawful coping with the authoritarian past from the point of view of the most sensitive domain of lawful responsibility - criminal law. The matter is often presented thusly: there is a demand of justice to overcome the past of the state without the rule of law, the crimes to be punished, but the principles of the state with the rule of law do not allow that, especially the principle of lawful prohibition of retroactivity
 and the nullum crimen sine lege, nulla poena sine lege principle.
 The result we reach in the matter of examining the legality of subsequent criminal responsibility will be applied mutatis mutandis also for lawful responsibility in other domains of the law [responsibility for violations, property responsibility, lustration, labor, etc.], with the force of the argument a fortiori: If it can be used in criminal law, where the guarantees are greatest and the cautela most stern, then it can be used elsewhere.

Is it possible to use legal sanctions against the participants, servants and beneficiaries of the authoritarian past in a lawfully correct manner and subsequently, for the deeds which in the new order of the state with the rule of law cannot be tolerated or left without punishment, if the previous rules did not prohibit them, or did prohibit them but the prohibition was not practiced? Thus, we will differentiate between two situations: if someone acted in accordance with the past positive law which was in force, or at least not in violation of the law (A), and if someone violated the previous law which was in force (B). But the answer is the same in both cases: subsequently bringing to lawful responsibility is possible lege artis in both cases (without the violation of the principles of the state with the rule of law, prohibition on retroactivity and nullum crimen sine lege).

(A) Even if a person acted in accordance with the rules of the authoritarian power, or acted like his/her actions were not prohibited, there are (used in practice more than half a century ago) the lawfully correct means for him/her to be responsible; when the rules he/she acted in accordance with are considered law (a), or the regulations are not considered law (b).

a. Responsibility for the crimes, verdicts and other lawful acts brought in accordance with the Nazi acts (on execution of Jews, on confiscation of property, on denunciations, etc.) based on the position of Gustav Radbruch, that the positive law is accurate only if it is in accordance with the law above law, and the regulations that are not in accordance with the law above law are not the law at all, but the lawful state without the rule of law, hereinafter reffered to as ‘the non-law’ (Unrecht).
 'We must see that there is the non-law in a form of the law, a 'lawful non-law,’ and only with the law above law can we measure what is law, regardless whether we call the law above law a natural law, divine law or intellectual law'.
 When the regulations are in conflict with the law above law, these are not compulsory: '...then the people do not owe them any obedience, then the jurists must find courage to deprive from these the character of law'.

Within this concept there are lawful law, lawful irregular law and lawful non-law. The lawful law and the lawful irregular law are laws and they have the obligatory character, they are valid and opposite of the lawful non-law which is not the law, thus it does not have the obligatory character. What rule is just the irregular law and what is the lawful non-law? It is said: "It is impossible to draw a sharp line between the cases of the lawful non-law and the laws which, in spite of their irregular content, are valid'.
 It does not mean that there is no criteria at all, but that their usage requires evaluation. The lawful irregular law is recognized by 'its content which is unjust and inappropriate', while lawful non-law occurs when ‘opposition to justice reaches such an intolerable degree that the 'irregular law' retreats in front of justice'.
 In contrast to the objective criteria (flagrantly opposing regulations to justice), under subjective criteria irregular law is lawful non-law if the legislator does not aspire to justice, especially if he consciously eliminates equality (which is the essence of justice).
 

One who acts in accordance with the regulations which are illegitimate as law because of the gross violation of the law above law is subject to prosecution because he/she does not act in accordance with the law but in accordance to the non-law: Although his/her action is in accordance with the regulation, his/her action remains opposed to the law because there is no law that could justify it.
 The illegitimate function of the concept of the lawful non-law and the punishment function as its consequence are not considered as a way to some renaissance of natural law or its enshrining into the regular pattern of democratic society,
 but for the overcoming of the past without the rule of law of Nazism.

The concept of lawful non-law is accepted and confirmed by court practice
 and the literature
 of post-war Germany connected with the usage of the Article 2, Paragraph a. - d., Act 10 of the Control Council, by which the allies declared crimes against peace, war crimes, belonging to criminal Nazi organizations and crimes against humanity (including genocide, forced displacement and prosecution because of political, racial or religious reasons) as subject to punishment.

Although committed in the time of Nazism, the crimes were not regulated as punishable by the German criminal code, and there was no violation of the prohibition on retroactivity, of nullum crimen sine lege. The question of retroactivity shall be issued when two regulations are in conflict, the previous and the subsequent one, both lawful. There is not at all the situation of retroactivity. The previous regulations that ordered the violations of human rights did not represent the law, but non-law: 'Violation of the principles of humanity remains punishable non-law, and when the state bears it [when the state has not banned it by a regulation], develops or induces it [by a regulation].
 Thus, when a regulation (Act 10 of the Control Council) later declared actions against humanity as punishable, there was no retroactivity because the actions represented crimes even before, in the time when they were committed. The subsequent regulation had only declarative effect, not the constitutive retroactive effect. It cannot be used as constitutive subsequently but can only be used for the subsequently positive-lawful conclusion that something that used to exist existed as a forbidden norm of law above law (i.e. the law of human rights).
 

b. If the construction of lawful non-law is not accepted, and the previous rules which were in force are considered as lawful regardless the fact that these grossly violate human rights (law above law), then the situation of retroactivity really exists: the conflict between the previous and new lawful rules. But even then, in spite of the prohibition of retroactivity, the responsibility for crimes from the authoritarian past is possible lege artis. The prohibition of retroactivity is a principle with some exceptions.
 It is justified to deviate from the principle of prohibition of retroactivity in the case of violation of human rights when it does not offend the other principles of the state with the rule of law - this position was affirmed even in the context of the coping with the Nazi past.
 Then it became a part of the international conventional right, and from there it entered the judicial system here in 1976 with the signing of the International Covenant on Civil and Political Rights of December 19, 1966.
 Its Article 15, paragraph 2 excepts actions from the prohibition on retroactivity (from the usage of the nullum crimen sine lege principle) from paragraph 1, and these actions were not declared by national law as criminal actions in the time when these were committed although these were crimes according to the lawful principles accepted by the civilized nations. 'Nothing in this article shall prejudice the trial or punishment of any person for any act or omission, which, at the time it was committed, was a criminal offense according to the general principles of law recognized by the international community'. UN Convention of November 26, 1968 gives the possibility of prosecution for crimes against humanity even when 'the actions are not the violations of the law of the country where these were committed'. However, The European Convention on Human Rights and Protection of Fundamental Freedoms of November 4, 1950, the nullum crimen sine lege, nulla poena sine lege principle (regulated by Article 7, paragraph 1) was not without exceptions: it 'shall not prejudice the trial and punishment of any person for any act or omission which, at the time it was committed, was a crime according to the general principles of law recognized by civilized nations' (paragraph 2). But this was not the first time. Even the Statute of the (Nuremberg) International Military Tribunal (IMT) from August 8, 1945, and the aforementioned Control Council Act 10, Article 2, paragraphs a. - d. derived from the principle of prohibition on retroactivity and nullum crimen sine lege principle. 'Nobody in the state without the rule of law shall trust that if he/she acts in accordance with the national 'law' may violate human rights even if it is, according to the state, allowable, and not be punished later on. This is the very essence of the Nuremberg principles'.
 There is a certain irony
 in the fact that in the criminal law of East Germany, the only state without the rule of law where so many acts which violated human rights were committed, was a norm which never actually came into force: 'A person who commits an act violating constitutional and human rights cannot rely on the law, he/she shall be lawfully and criminally responsible' (§ 95).

In accordance with the idea of the institution, retroactivity is prohibited in order to preserve the legal security, and the prohibition, in accordance with its liberal and democratic tradition shall protect from the state's arbitrariness.
 Thus, if someone were to rely on the prohibition on retroactivity in order to shelter the state apparatus from responsibility for grave crimes, the function of the institution would be distorted, because 'the goal of legal security shall not be the security of non-law'.
 Retroactivity is needed, not only to satisfy the justice order (in order for crimes to be punished), but also to satisfy legal security. It may seem unusual at first glance considering that legal security itself is commonly mentioned as a value realized by the prohibition of retroactivity, and which also might be violated by the retroactivity. However, if the violations of human rights were not prosecuted and punished, then legal insecurity would survive exactly because the right is not realized in spite of the mass violation of the rights. 

Even Hans Kelsen justified the most sensitive exception to the prohibition of retroactivity which was so remote to any jusnaturalism, law above law and the replacement of the law with the moral in the Nuremberg Crime Law: 'Not respecting the prohibition of retroactivity of criminal laws shall be a justified sanction against those who violated the prohibition thus losing the privilege of being protected by the prohibition'.
 If the prohibition of retroactivity and nullum crimen sine lege were to protect the state apparatus, which itself was not a state with the rule of law, and also violated the nullum crimen sine lege principle (as the Nazi state did), the functions of the principles of the state with the rule of law would turn them into their opposite: into the guarantee to not punish the state's arbitrariness. 'However, it would mean to turn the meaning [protection from the state's arbitrariness] into its opposite; if the prohibition of retroactivity were to be used to prevent the just punishment for such crimes, and the crimes were committed by the unlimited state's arbitrariness'.

A person may count legally on finding refuge in the state with the rule of law and its principles and the prohibition of retroactivity principle, only if the state with the rule of law really functioned,
 but a person cannot count on the protection from responsibility if his/her crimes were not committed in accordance with the rules of the state with the rule of law. If the state were to not do anything else, the function of the state with the rule of law and its principles (among them the prohibition of retroactivity) would turn into their opposite: into a guarantee of the state without the rule of law. It would also allow the exposure of a person to the current power’s arbitrariness and preservation of the crime, instead of protection from arbitrariness and crimes. When the state with the rule of law protects the actions of non-law, then it stops being a state with the rule of law. Thus, the prohibition on retroactivity is the only exception to crimes that must be punished by every state with the rule of law.

(B) After the fall of the authoritarian regime, a great part of the job for the law is to bring those who committed crimes to legal responsibility by using previously existing but previously unused rules; regardless whether these are the rules for whose use there were not any legal obstacles, but instead factual ones (a), or whether these are the rules for whose use there are now legal obstacles, especially in the form of a statute of limitations on legal action (b).

a. In the first case the issue is to use the law as it used to be previously, to finally give the law the opportunity to be used against the participants, servants and beneficiaries of the previous authoritarian regime. In these cases, the actions that were punishable according to the law at the moment they were committed, but were not punished because the rules were not realized because of the nature of the regime, shall be punished. It may seem that in this case retroactivity occurs in a hidden form: Persons who committed crimes believed they would not be punished, they trusted the fact that failure to prosecute and punish was suitable to the ruling elite; they might even have been misled that the deeds they committed were not prohibited anymore, because the prosecution and punishment were not practiced. The trust might be violated by the additional usage of previously unused rules. 

However, there is no retroactivity here, not even in a hidden form. Only the rules that previously existed shall be used, since unchanged, the same as they used to be, both in respect to the description of the crime and the punishment for it. It may be considered that the prohibition on retroactivity is avoided in a hidden and unlawful manner, in the cases from history, due to the fact that the previously adopted norms are interpreted now in a manner which differs from the previously valid interpretation, under the condition that the previous interpretation was in accordance with the rules of the profession, with the rules of the interpretation.
 It is a fact that the law shall not rule the interpretation, but the interpretation shall rule the law,
 but even the rules of interpretation which, after the previously unused norms, shall be used now, the same as they were. Milošević's regime, contrary to some other authoritarian regimes, did not develop any special legal methodology (theory of interpretation, filling in gaps in the law and legal arguments). The subsequent use of previously unused rules with the help of the same rules of interpretation does not change the relevant legal context of the use of these rules, thus retroactivity is not achieved. Besides, even if there were a situation of retroactivity, the institution of prohibition's ratio (common sense) would not be satisfied. The prohibition on retroactivity is grounded on the idea of protection of the grounded and justified trust, not any other. The previous position of the participants, servants and beneficiaries of the state without the rule of law that they would not be punished for their crimes, or at least not in the way they should be, i.e. that the nature of the regime under which they acted protects them from the punishment; the trust is not grounded on the law but on the obstruction of the practice of the law. With the protection of the trust that unlawful actions will not be adequately punished, unlawfulness itself will be protected. It will become a criterion of the prohibition on retroactivity: 'Not to prosecute them today, because they were not prosecuted then, would mean the violation of the right to make the standard of the prohibition of retroactivity'.
 However, there is not a single element (connected with the norm, or its interpretation or usage) by which retroactivity shall enter the scene, in an open or hidden manner, and the prohibition of retroactivity will be responsible for further obstruction of the already obstructed law.

b. In order for the obstructed positive law to be able to finally turn against the past which (when it was the authoritarian present) was the factual obstacle to its realization, there is a need to break the prohibition on retroactivity only when the lawful statute of limitations already expired, or before the legal system becomes functional. Thus, there is a need for a subsequent extension of the statute of limitations on criminal prosecution and punishment without counting that it was under way while the factual obstacles to prosecution and punishment were in place; or it shall be prevented from expiring; or it shall be regulated that it shall begin again after the removal of obstacles; or it shall be extended subsequently. For example, after the reunification of Germany, for the actions which in former East Germany were not prosecuted due to political or other reasons which were not in accordance with the state with the rule of law, the statute of limitations’ expiration date was extended three times by the act on the statute of limitations; thus they have ten years after the reunification for this matter.
 Exceptions to the prohibition on retroactivity in the cases of obstruction of the law were justified by general interest
 in order to enable the realization of the law. Without that, it would be difficult to recover the gravely violated trust of the legal system, because all these unlawful actions happened before it. When the previous regime left behind it numerous cases of never started or never finished procedures, there is simply no other possibility for the law to be realized. Not to extend the statute of limitations retroactively, i.e. not to extend the date for prosecution, is a legitimate rule if there had been an opportunity for the law not to be regulated by the statute of limitations, but not when the previous regime gave that opportunity to the law. With the prohibition on retroactivity the assurance of what is prohibited and what punishment will follow is protected, but it does not protect the matter of whether the legal system will function or whether it will prosecute a person for his action, as it should, or it will neglect its duty unlawfully.
 

Thus, in the aforementioned situations (A a,b, B a,b) the prohibition on retroactivity does not prevent the subsequent punishment for the crimes from the authoritarian past; the job of coping with the past may be conducted lawfully and correctly, without any harm to the state with the rule of law. If it were different, if the prohibition were to forbid the subsequent punishment, the consequences would be truly grave. I will enumerate some of them. The prohibition on retroactivity will lead to the legalization of the violation of human rights as well as to deprivation of the victims. Preventing the coping with the past which had numerous examples of such violations will make us powerless even in front of the rules from the past which were enacted exactly in order to prevent the punishment of those crimes. The prohibition on retroactivity which would protect one who committed a crime and deprive the victim would be a discouraging message for both victims and every democratic engagement, for anybody who fights against the authoritarian system,
 and it would be a very encouraging message to the participants, servants and beneficiaries of the authoritarian systems.
 The result would be directly opposed to the goal of lawful coping with the past: the prevention of crimes, punishments in order for the crimes not to be repeated. It would also enable the authoritarian past to be active, to be a permanent provocation to the unsatisfied justice, it would divide the society into unpunished participants of the authoritarian past and their uncompensated victims. This way, injustice is not the fate of the state with the rule of law faced with the authoritarian past. 

 

5. The state without the rule of law 
of Serbia and the prevailing over it 
by the legal responsibility
The ways of possible directing of the prevailing over the past without the rule of law in Serbia are regulated with the elements which constituted an undemocratic state without the rule of law.
 Milošević's regime lacked at minimum the following elements of a democratic state with the rule of law (not always and not in equal scope): sovereignty of the peoples; free and fair elections; undisturbed work of the opposition and the civil sector; free media; a free university; real protection of human rights; absence of ties between politics and organized crime, political murders and abductions; realization of the principle of division of powers; independent legal system; realization of law; trust in law and legal security; respect of the rights of minorities; respect of local self-government.

In contrast to many other regimes of states without the rule of law, Milošević's regime did not make its own theory of the state and the law. For example, the Nazi regime, the regimes of the eastern bloc countries and the Yugoslav regime from the time of the self-managing socialist period were all legitimized by their own theories of the concept of the state and law (as well as by a specific legal methodology). The characteristic of Milošević's era was the state without the rule of law which did not have any special theories on the state and law (and, as it has already been said, without any special legal methodology); the regime did not try to present itself in a theoretical way with a concept of the state which was different from a democratic state with the rule of law. The structural negation of the democratic state with the rule of law was conducted in the state practice and was even more visible this way, because it could have been measured only by the concept of the democratic state with the rule of law. The advertised idea of the state with the rule of law, even if they considered it seriously, was discredited by the practical interests which were against the state with the rule of law.
 The court jurists propagated even anti-civilization acts like the University Act or Public Information Act, as European and modern, the practical political interests violated human rights with their legal decisions. The conducted perversion of the legal order could not be legitimized as the realization of a concept of the state and law, which would, for example, reject on a theoretical basis the principles of the division of power, protection of human rights, equality before the courts, etc. (as the Nazis legitimized themselves with their point of view and racism, and the eastern bloc, i.e. socialist bloc, with the ideology of class struggle); thus the state practice of the domination of executive authority, violation of human rights, discrimination, etc. during that period was even more visible.

The more Milošević's regime lost political legitimacy, the more it widened the state control over sectors of society, the rule of fear and violations of the constitution become the practical principle of power. The principle of the violation of the constitution was conducted to a great degree and culminated with the one-sided annulment of Yugoslavia as a federal unit of equal republics.
 Previous culminations on the level of ordinary legal system were reached by the aforementioned anti-civilization acts on university and media, by the violation of the constitutional institutional guarantees for free university and free media.
 All power focused in the political management (the state with the executive authority) left the division of power to mere constitutional proclamation; the courts served to conduct the almighty daily changing policy and thus were not the protectors of rights of the other authorities, especially not of the executive authority. Among numerous cases when the policy used the courts in their serving the political management from the other side of the law, the distinctive culmination by its massive size was the 1996 judicial election fraud.
 

Because the answer to the universal question about the legality of the subsequent penal liability which is mutatis mutandis as well as for the subsequent legal responsibility in other domains of the law is positive, even in this case 'the fate of the state with the rule of law is not the legal agnosticism and practical resignation' when it is faced with the authoritarian past.
 For the legal prevailing over it, based on the principle of legal responsibility, the candidates in our case are above all the following domains from the authoritarian past: responsibility for war crimes; penal liability of the ruling elite, participants, servants and beneficiaries of the state without the rule of law for commercial crime; lustration responsibility of the officials and cadres in public functions; responsibility for politically motivated accusations of the innocent as well as for the illegal verdicts (for example, judgments by which judicial election fraud was conducted); responsibility for illegal punishments of journalists, media and Otpor (student opposition group) members; responsibility for the illegal decisions relating to the university purges; responsibility for the illegal decisions relating to the legal system purges; responsibility for the abuse of the state security service; responsibility for corruption; reprivatization as a form of legal responsibility; financial responsibility for the use of special privileged positions (for gaining profit, etc.).

Considering the legacy of jagged structure of the illegal authoritarian state realized during the Milošević era, and later the social circumstances after the changes in October 2000, there is not a suitable climate in this country for that part of the policy of oblivion which is the policy of prevailing over the authoritarian past without legal responsibility. All moves of the new authorities do not support the supposition that the past without the rule of law of Milošević's past will belong to oblivion without coping with it.
 However, the past without the rule of law in Serbia is not the characteristic of that period only; the exception is the task that must be coped with the period directly. After that, debts should be settled by the amelioration of the effects from the state without the rule of law from the previous period, when instruments other than legal responsibility would be in the first plan (for example: rehabilitation or compensation to the political prisoners or their family members, etc.).
 

 

6. Conclusion: the state with the rule of law 
(Rechtsstaat) is not helpless in front 
of the past without the rule of law 
 

The complex structure of the recent state without the rule of law of Serbia (war crimes, commercial crime, election frauds, illegal trials, corruption, enormous untaxed profits, abuse of security services, etc.) (see part 5 of the article) does not leave much room for dilemma what kind of attitude to the past we shall take: to cope with the past in order it not to repeat, or not cope with it. Closing one’s eyes in front of the past, drawing the line under it is not the way to cope with it, nor is reprisal, an authoritarian fight with the past, because these produce a new bad past (see part 1). One instrument of the policy of prevailing over the past, together with the extrajudical and mixed instruments (public discourses, truth commissions, etc.) is also the legal coping with the past, and one form of it is the legal responsibility of the participants, servants and beneficiaries of the past (2). In recent history, in every bloc, the coping with the authoritarian past (after the defeat of Nazism and fascism, military juntas, socialist dictatorships, apartheid, etc.) the law also participated; to various degrees in intensity, scope or duration(3). The coping with the past by the bringing to legal responsibility is faced with the dilemma: do the ban on retroactivity and nullum crimen sine lege prevent the participants, servants and beneficiaries of the past state without the rule of law to be subsequently punished and thus to satisfy the requirements of justice? Analysis of four relevant situations (4. Aa, b, Ba,b) shows that the fate of the state with the rule of law is not to be penally inefficient and unjust when it faces the authoritarian past without the rule of law. Thus, the principles of the state with the rule of law are small obstacles to the realization of the other, more moderate kinds of legal responsibility without punishment: lustration, financial, tax, etc.

OPENING THE FILES 
OF STATE SECURITY SERVICE 
- THE END OR JUST THE BEGINNING?
 

 

1. General legal regime of personal 

data processing and protection

 

With the 'Act on Personal Data Protection' brought in 1998. (FRY Law Gazette 46/1998) and working out of the constitutional guarantee of the personal data protection,
 the goal was, above all, to regulate 'the actions and measures which shall prevent the illegal collection, processing, keeping, using and exchanging of personal data' (Article 1, paragraph 2.). Everybody, including the state organs and organizations 'authorized by law to collect, process, keep and transfer personal data and to establish, maintain and use personal data files' (Article 3, paragraph 1, clause 6) may 'establish the personal data files only for the needs prescribed by law' (Article 4, paragraph 1) and are required to establish and maintain 'the catalogue of personal data files' which should be 'public and accessible to inspection by any citizen' (Article 4, paragraph 2). "The obligation of processing and keeping personal data shall be canceled after the cancellation of the need according to which the data were collected and processed' (Article 4, paragraph 3).

The personal data 'shall be accurate, up to date and based on reliable sources, and, in respect to the purpose for which they are collected, complete' (Article 16, paragraph 1). These shall not be collected in a manner which 'shall offend human dignity' (Article 16, paragraph 2). 'Personal data about citizens may be collected from other citizens or be taken from already existing personal data files in the cases prescribed by the law or on the grounds of written agreement of the citizens' (Article 16, paragraph 3). The state organ, organization or other competing operator 'shall be responsible for the quality of these data' (Article 16, paragraph 4) from 'the moment of taking the personal data from the citizens, the operator of the personal data shall be obligated to accuracy, updating and completeness of the data, as well as for the marking of the data whose usage shall be forbidden' (Article 17).

'Personal data on racial origin, national belongings, religious and other beliefs, political or trade union orientation and sexual preference may be collected, processed and given out only with the written agreement of the citizens' and 'the personal data on health condition and judgments against the person may be collected, kept and be given out only in accordance with the law' (Article 18, paragraph 2).

'A citizen has the right to know: 1) in which personal data files are the data related to him; 2) which data related to him are processed, who processes these, with what purpose and on what grounds; 3) who uses and on what grounds do they use the data related to him' (Article 11). 'The citizen may request...1) notice of the existence of the personal data file as well as the written certificate of the personal data about himself; 2) inspection of the data related to him; 3) correction of incorrect data related to him; 4) deletion of the data related to him if the data processing is not in accordance with the law...;5) ban on usage of incorrect, out-of-date and incomplete data related to him; 6) ban on usage of the data from the files and elsewhere if these are not used in accordance with the law... The body with the personal data files shall be obligated to, without delay, act in accordance with the request of the citizen. Personal data in the file whose usage is forbidden under this Article, paragraph 1, clause 5 shall be specially marked' (Article 12).

'The citizen whose right prescribed by this act is violated or to whom damage is done due to the usage of the data in a manner or for purposes which are not in accordance with the provisions of this act, may demand application of his rights or compensation for the damage' (Article 15).

Supervision over the execution of the Act on Personal Data Protection 'shall be the obligation of the federal organ for justice' (Article 19) and it is also 'obligated to give notice if his opinion is that an offense is committed in violation of this act '(Article 23).
2. Exceptions of personal data in the 
State Security Service files from 
general regime of personal data 
processing and protection
That's what the general regime of personal data protection looks like. The same Act prescribes exceptions from the general regime: the personal data files of citizens carried out by the State Security Service are excluded from the general regime of the personal data files protection (Article 13). The State Security Service is authorized by the law to collect, process, keep and transfer personal data about the citizens and to establish, maintain and use personal data files of citizens. However, citizens are not entitled to the majority of the aforementioned rights under the general regime of the Act on Personal Data Protection in relation to the service personal data files. Thus, the citizen does not have the right to request the notice whether there is a personal data file about him, nor is he authorized to ask for a written certificate of the existence of his personal data file; he does not have the right to inspect the data related to him; he does not have the right to demand correction of the incorrect data related to him; he does not have the right to demand the deletion of the data related to him when the processing of these is not in accordance with the act (Article 13). However, he has the right to demand the prohibition of the use of incorrect, out-of-date or incomplete data related to him, as well as to demand the prohibition on use of the data not in accordance with the act (argument from Article 13). But, if any right under the act is violated or damage caused by the usage of the data collected in the manner or for the purposes which are not in accordance with the provisions of the act, he may demand a legal redress of his violated right or compensation for the damage caused (Article 15). 

 

3. Regulation on lifting the confidential mark 
from the State Security Service files, 
i.e. allowing the inspection of files 
as the exception to the exception
 
That's how the Act prescribed the exceptions to the general regime of the Act and the citizens deprived of majority of the rights they usually have and would have if the State Security Service is not the issue.

A step towards the general regime of personal data processing and protection under the Act on Personal Data Protection regarding personal data files carried out by the State Security Service was made with the adoption of 'the Regulation on lifting the confidential mark from the State Security Service files on citizens of the Republic of Serbia' brought by the Serbian Government on May 22, 2001 (Republic of Serbia Law Gazette 30/2001), i.e. with the derogated title "Regulation on allowing the inspection of the State Security Service files carried out on citizens of the Republic of Serbia' adopted on May 31, 2001 (Republic of Serbia law Gazette 31/2001). The Act on Personal Data Protection deprived the citizens of one of the rights from the general regime, from the right to inspect the personal data files held by the State Security Service, but the right was revived by the Regulation: "Republic of Serbia Ministry of Internal Affairs - the State Security Service shall be obligated to allow every citizen to inspect his/her own file in accordance with Article 1 of this Regulation' (Article 3).

The right to inspect was prescribed very precisely in many respects by this Regulation - about the subject of the file, kind of file, time the file was established and the manner of its usage:

- the citizens of 'Republic of Serbia who had the files' (Article 2) have the right to 'inspect his/her own file' (Article 3);

- the right to inspection is related to those 'files of the State Security Service which were established on citizens of the Republic of Serbia who were related to the issues of internal enemies, internal extremism and terrorism' (Article 1)
;

- the right to inspection is related to such files established before the Regulation entered into force (June 2, 2001), the files which were carried out 'in the period from the founding of the State Security Service until the moment the Regulation entered into force' (Article 1) on the eighth day from the publishing of it in the Republic of Serbia Law Gazette on May 25, 2001(Article 6);

- the manner of usage of the files is the inspection of these 'within the Service’s official premises, without the right to take them out or to copy the files' (Article 3).
 

4. The right to inspect the files according 
to the Regulation: the right of limited 
inspection value, with the possibility 
of further limitation 
 

Thus, the newly prescribed exception from the regular regime, in a form of a recognized right to inspection, regards only the State Security Service files from the past (the 'established files' in the mentioned period); only one section of the files reduced according to the matter of their establishment ('internal enemies, i.e. internal extremists and terrorists') as well as according to their subject ('his/her own file', 'citizen of Serbia'). 

Is the right to inspection complete at least in regard to the limited matter of learning about the content of the file? Completely - with the meaning of whether the citizen on the grounds of the right would be able to learn all data about himself/herself from the previously established files of the State Security Service?

That he/she would not be able to do it, comes partially from the Regulation itself. To what degree he/she would not be able to do it is just from the Regulation itself, or would be even more limited, depends on the manner in which the Ministry of Internal Affairs would regulate the implementation of the regulation (Article 5: 'Republic of Serbia Ministry of Internal Affairs shall regulate the implementation of the regulation').

The regulation itself opened the road to the citizen only to 'his/her' file ('his/her own file', Article 3). The data on an individual might be found in some other files, in the files which are not 'his/her own' (but of some other person), and it is not merely a theoretical possibility, as was proven with the opening of the files in other countries, and it is a commonly known fact. Thus, the German Act (Stasi-Unterlagen-Gesetz)
 gives the right to an individual to learn about all the data about himself/herself (§ 3 in connection with § 1, paragraph 1, clause 1 and § 13, paragraph. 1), regardless whether these are in the personal file or some other file. 

Thus, it is certain that the citizen is not given the right to inspect all data about himself/herself in the previously established files of the State Security Service. Is it the only limitation of the right to inspect, depending on the willingness of the Serbian Interior Ministry officers charged with the job of helping the persons who have the right to inspection under the regulation. Namely, the citizen does not have all the knowledge necessary for comprehension of all facts the file has. Without the assistance of the State Security Service officers it might happen that the citizen does not see the visible, that he/she does not see what he/she is actually looking at. It happened recently in one case (Hermann Amann versus Switzerland, in February 2000) before the European Court of Human Rights in Strasbourg. When Mr. Amman, a merchant, learned that he was entered in the Switzerland Confederation register on the entities with spying activities, he demanded a legal redress, and thus he learned the following: his file was established twenty years before when a female Soviet Embassy clerk, who was wiretapped, phoned his company after she had read an advertisement on depilation device in the newspaper. He did not have any intelligence contacts then, before or after with her or with anybody else, but the file somehow survived and was used for further 'promotion' - with the entrance into the aforementioned register. He was allowed to inspect his file, which among other things had two crossed out paragraphs and the numbers he saw did not mean anything to him (1153:0/614). After the initial refusal of the service to explain the numbers to him, the numbers were decoded like: 1 - a communist country, 153 - USSR, 0 - spy contact established, 614 - various contacts with the Eastern European block.

As well as for the museum displays, a 'guide' is often needed for the files, in order the exhibited to be comprehended logically in all of its dimensions. But the State Service Security employees, the ‘guides,’ will not assist the citizens, because they will not dare to assist them, if the interior minister decides, and the regulation does not give him the authorization for that, to make a further selection (in an act, i.e. instructions, the book of rule, etc. for the performance of the regulation, Article 5) of the data that will be unavailable to citizens, that will not be accessible although these are in his/her ('own') files; or to access the data which are not in the file itself; or the files are such that the citizen without their assistance would not be able to understand even the available data. Some of the uncertain matters of the kind are: Will the citizen be able to learn how the data entered the file: wiretapping; information from informants; unofficial collaborators of the State Security Service; officers' work; official collaborators of the State Security Service, etc.? Will the citizen have the right to identify the sources of information about himself/herself? Who were the informants and other persons who gave the information about them, etc?

Thus, the Regulation has not constructed the right to inspection as the right to complete inspection of the previously established files of the State Security Service, and because the Regulation itself has not prescribed the right precisely enough, but it might be better prescribed with the minister's act (instruction, the book of regulations, etc.) about the performance of the Regulation (from Article 5), then it is both unknown how incomplete the right is and how much narrower it is than it is possible to learn under the Regulation. And those entitled to the right will not be able to know it, because the act on the implementation of the Regulation, as an internal matter, most probably would not be public. Regarding the central matters from the Regulation: the right to inspection, and the amount which the files would be 'accessible', an unwanted legal uncertainty has been created in this important and very sensitive matter of individual rights.

5. The right to inspect the files: the end 
or just the beginning of the coping with the 
past concerning the State 
Security Service files?
 

Thus the Regulation established an incomplete right to inspection of the files which, in the form given to it by the construction of the regulation, had limited informative value concerning the files from the past, with the possibility of further narrowing within the procedure of implemention of the regulation and by that a further limitation of its informative potential.

Has the right to inspect the files been given too much, too little or just enough? Would the recognition of the right, if it were recognized in its widest meaning, enable (and it should) everything possible to be done in connection with the files from the authoritarian past?

a) From the comparative-legal aspect, the opening of the State Security Service files does not occur as an obligatory phenomenon in all societies which after the fall of the authoritarian regimes went towards democracy and decided to accept the policy of coping with the authoritarian past.

A rarer solution is to destroy the files, as in Greece (which saw a partial destroying of the files).
 However, fire is not a solution: destruction of the remaining signs of the authoritarian state in a society cannot erase the situation or release the burden of pressure from the current memory; the victims of the past lose an important source for more complete learning about their own fate and society loses the only source for more complete knowledge about that period.

However, it is also not the solution to keep the files instead of destroying them; to keep them but make them unaccessible, like in Greece at one moment and in Hungary
 and Poland
 at the beginning, when the authorities believed that the victims would be thus protected from enormous pain and the society from endless conflict which would result only in hatred and mistrust.
 If nothing else, the possession of the files certainly is too big a challenge for any authority not to use them as instruments of power, as it was confirmed in Poland, for example, where such a solution was abandoned when both heads of the government and the opposition felt on their own skin the burden of the accusations that they had cooperated with the State Security Service and when they also learned how much they were under pressure while the files were closed.

From a comparative point of view, it is good that neither of the two paths were used in our country but the files opened even faster than anywhere else.
 Destroying of our State Security Service files, disappearance of some of these or the disturbing of their integrity, a possibility that was discussed publicly after the changes in October, 2000, was not the case of the legal decision of the new authority (systematic internal and legally unauthorized destruction of the files was also the rule in other countries after their changes).
 The opening of the State Security Service files was done with a smaller delay after the fall of the previous authoritarian regime than in some other countries with similar experiences (for example: in Hungary and Czech Republic in 1996, in Poland in 1998, in Bulgaria finally in 2001).

Opening of the files is not a joyful job anywhere. It is never without unpleasant consequences. Adam Michnik compared the opening of the files with the grenade blast into a septic tank: some people would be killed, some injured, but everybody would be filthy. Why then open the files? The answer is not the same as in the minimal variant of the files opening when the right to inspect is given only to the subject of the file (b); in the middle variant, when beside the person with the file the third parties also are given the right to inspect the files or the right to some other use of the files; and the maximal variant which means all of that (c).

(b) Where there are not the conditions to put the past to rest without opening the files, citizens are at least granted the right to inspect their own files. Less than that cannot be given to them. Why should the citizens be given the right to inspect the previously established files on them? The German act gives the clearest answer to that question: The citizen shall be allowed to access the information about himself/herself collected by the state security service 'in order to be able to explain the influence of the state security service on his personal fate'(§ 1 paragraph 1 clause 1).
 Of course, the real motives of the citizens to inspect their files may be very different, beginning with simple curiosity. But, the sufficient and the basic legitimate interest which may move the legislator to prescribe the right to inspect the files, is actually the interest of the citizens who were the victims of the previous authoritarian regime to comprehend the influence of the file to the things they experienced during that period of time. To understand one's past completely is a legitimate aspiration and also is an integral part of a society coping with the authoritarian past: individual comprehension of the past, establishment of the truth in one of its domains. Here is one example from the verdict of Strasbourg European Court of Human Rights (May 2000): Mr. Aurel Rotar was understandably not happy when after the fall of the authoritarian regime, he found out that his file was established because the Romanian State Security Service had considered him a member of an extremely right, even fascist organization, which would be his alleged sin from his youth. How he found this out was that he was deprived from the right to inspect his file under the regulation of removal of the consequences from the communist rule, because the ones who belonged to the fascist organizations were deprived of the right. The information entered his file by a mistake, because the information was in relation with the person who had the same name. However, the knowledge of the information might explain or at least give some motives for Mr. Rotar to imagine what he missed in his life due to the information in his file, from what he was deprived due to that in the authoritarian system, what his life could have been like if there had not been such a mistake. Mr. Rotar and other victims of the authoritarian regimes and their security services files at least should have the right to that consideration.

(c) Thus, the right to inspect the one's own file is a minimum. But at the same time it is also the maximum if the society chooses the minimal policy of coping with the past, when the state security service files are in question: if the decision is only the inspection of the files by the persons who have the files and nothing else.


On the other hand, the maximal opening of the files, in addition to the persons with the files' right to inspect them, includes the right of third parties to inspect the files (for example: prosecutors, scientific researchers, media, etc.) as well as for the purposes of lustration, rehabilitation and other; the middle solution combines the right of the injured person to inspect his/her own file with one of the two mentioned.

The great solution was set up by Germany after the reunification and it is also carried out today. Each person is allowed to inspect the files concerning him/her, in his/her own file or of other files. Third persons also have the right to inspect the files, as well as the state, private organizations and entities in order to establish whether the person cooperated with the state security service for the purposes of lustration, or when the information from the files is needed for the purposes of rehabilitation or some other purpose (§ 19 and f.).
 The third persons also have the right to all other usage of the data which is not against the law or does not injure the prevailing interests of the persons in the files (§ 4 paragraph 4). There is also the right to inspect the files with the scientific purpose of personal data file processing as well as historical, political and juridical methods in order to comprehend as much as possible the phenomenon of the service, its activities, its system of information gathering and society during the period of the authoritarian regime(§ 1 paragraph 3) (and the scientific research is the duty of one department of the Gauck-authority itself).
 There is also the right to a certificate and copy of the file, not just the right to inspect the file (§ 3 paragraph 3, § 12 paragraph 5). The person with the file has the right to all usage of the data from the files, if the usage is not against the law (§ 3 paragraph 2). – The modality of the great solution is also presented by the example of Hungary (the right of a person to inspect his/her own file; the right to inspect the files for purposes of historical research; usage of the files in the lustration process)
; and the Czech Republic is the example for the middle solution (the right of the person whose data were processed to inspect the files, lustration usage).

There are significant differences with respect to the same element even among the countries which adopted the same basic solution for the files’ opening (whether it is maximal, middle or minimal); there are also important differences in the real scope of the files’ opening: the right of the injured person to inspect the file is not everywhere of the same breadth; lustration also does not mean the same thing everywhere; the circle of the third parties who may use the files is not equal everywhere, nor are the purposes for their use always the same.

In addition to the possibility of the persons with the files to inspect their content,
 the opening of the state security service files in the Czech Republic is also used by people under surveillance to learn the identity of the ones who watched or denounced them,
 but the persons with the files do not have that right in Hungary,
 although the files are accessible in this case for the purposes of the historical research. The right to inspect the file is completed in the Czech Republic (but not in Hungary) with the right to a certificate and the right to obtain a copy of the file.
 Regulation of the lustration
 (prevention of the collaborators of the state security service and denouncers from being given or from performing public functions in certain periods of the new order which would like to be based on different values than from the previous period) is very different with respect to the rules of procedure as well as with respect to the public offices for which the files or some other state security service acts may be inspected. There is also a difference in terms of what rank the person may have held in the state security service, which also can be considered a circumstance for disqualification. In Hungary, there were 25 groups of such public offices (under the Act from 1994): the president of the republic, government members, representatives, diplomats, constitutional court judges, state prosecutors, court presidents, the people's bank governor and bank presidents, the heads of state radio and television, university rectors, faculty deans, daily and weekly magazines of a certain circulation, editors, company directors, etc. However, a new feature in the Act from 1996 reduced the number, thus the number of public officials who might be barred from office by the previous act was reduced from 5,986 to 509.
 – For the most common practice it is only relevant whether someone had the status of collaborator of the state security service (in both cases of official and unofficial collaborator, also a person who obliged himself to collaborate or denounced voluntarily); but in Hungary also the persons who received the information from the service had the same status
 etc.

Various segments of the processes of the files’ opening were not introduced simultaneously everywhere. For example, in Hungary the right to inspect the file was given to the subjects of the files a few years after the process of lustration and the start of use of the files for that purpose.

(d) Considering the regime of the Republic of Serbia Regulation, this country has chosen the minimal solution. This is the situation now, but it is certain that it must not remain that way. The Regulation itself announced the adoption of the act which would regulate 'the matters in relation with the further possession, usage and destruction of the files' (Article 4).
 So, what is next? 

Whichever variant of the attitude towards the authoritarian past would be chosen in our country
 would also depend on which goals, from the three possible goals of the files’ opening, would be chosen for the satisfaction of the legitimate interests which would be hoped for with the newest act. The possible aims are the following:

– to give more complete access to the files to their subjects than is so far the case, having in mind the victims as the central legitimate group;

– to make the files accessible to third parties who would use data from the files, for example to the prosecution for the purposes of the criminal proceedings (the experiences from other countries legal practice showed that the information from the file cannot be sufficient grounds for judgment, but used only as an integral part with the rest of evidence)
, or for example, in the parliament or some other subjects for the lustration needs (because it is also important for other institutions whether a state senior official or a representative of a democratic party would be someone who supported the authoritarian regime on the level of denunciation; it is also important for the development of the trust of citizens in the new structures of authority), or for the purposes of rehabilitation and other purposes.

– to enable the usage of the files as the material for scientific, historical, political, juridical, ethical, social, educational and journalistic purposes, for studying and learning about the role of the state security service in the previous political and social environment
, naturally with the regular obligation (but not without exceptions) of anonymity [there should not be the possibility of the person in a file being identified, considering that the phenomenon (subject of the study) is relevant only as a phenomenon regardless the identity of the persons].

None of the aforementioned options should have the space for destruction of the files, even though the Regulation, regarding that matter, does not have any legally binding force,
 announces the destruction of the files as the matter that would be regulated by the coming act (Article 4). Also, every option shall have the legal presumption for the files to be taken from the State Security Service. It is not the job of the service officers to be archivists or 'guides’ for the files (they are not trained for the proper job of archivists or for 'museum' jobs). The service was not given the job in other countries either, in other countries the special service keeps and organises the job with the files. Depending on what will be its duty, the service is more simple or more structurally complex (the most complex structure is of the German so-called Gauck-authority,
 with four departments: central managing department, archive department, department for information and inspection, department for education and research), with a large staff (like Gauck-authority, with almost 3,400 associates) or more modest (like Hungarian Historical service with around 80 or 90 associates), equipped with poor or rich budget (where again Gauck-authority cannot be beaten, considering the financial resources which, for example, in 1993 was DM 260 million, i.e. one working day cost more than one million Deutsche Marks).

6. Other rights of the general regime of personal 
data processing and protection, untouched by 
the Regulation; and the rights redundant due 
to the opening of State Security Service files 
 

The opening of State Security Service files leads to the conclusion that the files are not relied on for the further operative work, that their purpose has been changed. The opening of files to citizens actually means the closing of the files on citizens. The files, until now, could be used against the citizens who had them, and now the citizens are able to use them. Thus, considering the files from the past, there is no reason any more because of which the data of the State Security Service which were excepted from the general regime of the personal data processing and protection by the Act on personal data security, on the basis that the citizen isn’t even authorized to know whether these exist, and further (Article 13); the question arises whether the citizen who had the file has some other rights related to the file under the general regime besides the right to inspect the file as per the Regulation, although the regulation itself does not say anything about that. The revival of the other rights (from the general regime) related to the files from the past might be the consequence of the opening of the files itself as well as of the change in their purpose. Are there such rights? (a) The change of the files’ purpose and the opening of the files make redundant some other rights from the general regime. What are the rights? (b)

(a) The Regulation does not mention any other right but the right to inspect the file, on the other hand other rights are not explicitly excluded. As a lower legal act than the Act, the Regulation should not be able to supersede it, to deprive the persons who had the files from the rights prescribed by the Act on the personal data protection in the general regime. Thus, from the State Security Service files from which firstly the confidentiality mark 'the state secret' (Article 1) was removed; i.e. which after that were 'accessible' (Article 1), i.e. made 'available' (Article 2) under the Regulation on amendments of the Regulation, concerned citizens have the rights under the Act on personal data security in the general regime of the personal data processing regardless who is the one who processing the data, even the state security service (as described in 2). And the rights are the following: the right of the person to demand ban on usage of incorrect, out-of-date and incomplete data related to him/her; as well as to demand the ban on usage of the data which are not in accordance with the act (arg. from Article 3) when the usage of the data will occur from now opened files; the right to demand the redress of the violated right before a court, i.e. the compensation for the damage he/she has under the act or when the damage was caused to him/her by the usage of the data collected in a manner or for the purposes which are not in accordance with the provisions of the act (Article 15) when some of these rights are violated, i.e. damage caused, in connection with the now open files. There should not be any difference between the files from the past, current and future files. Thus, the mentioned rights related to personal data which the State Security Service processes should always be the same, and these are not established with now open files. 

(b) However, even after the opening of State Security Service files from the past the citizen does not have the other rights from the general regime of which the Act on personal data security deprived him in principle when the issue is data the State Security Service is processing, i.e. when the issue is 'live', current files. The aforementioned is related to the right of the person to demand correction of the incorrect data from the file about him/her; the right to demand deletion of the data from the files about him/her when the processing of these are not in accordance with the act (Article 13). But the rights are not needed now because the files from the past are open and cannot be used for the operative work against him/her, i.e. due to the change in their function. Because the past files finally belong to the past, considering the usage of the data from the files on the citizen, the citizen does not have a legitimate interest to correct i.e. delete something which is finished. The rights would be redundant. It would be otherwise only if some of his/her rights or protected interests would suffer some unpleasant consequence due to the fact that the data from the file is incorrect, i.e. was not processed in accordance with the act. This may imaginably occur only if the data from the files are used; and for the case of usage of the data from the files, he/she has the rights from Articles 13 and 15 which are mentioned in the previous paragraph.

If the future ('announced') Act prescribes the opening of the files for the academic and other examining of the past, then the rights of the citizens to delete data and the right to correct data might not be recognized because it would hinder or preclude the realization of the purposes of: scientific or other types of study of the previous situation within the state security service and the phenomenon of denouncing, in their true form. Namely, the authentic condition of the files are required for study, not the correctness of the data they have or the 'lawfulness' of the manner in which they were collected and processed. The opening of the files for academic and similar processing will surely need the anonymization of the data, and in that case the interests of everybody with the files who may consider themselves endangered or injured because the data about them are not correct or were not processed in accordance with the law would be protected.

7. New and future State Security Service files: 
to preserve the still wide exception of the 
State Security Service from the general 
regime of the Act on personal 
data protection?

Not even after the adoption of the Regulation is there the right to inspect the files formed after its enactment (June 2, 2001) or those which will be formed. The citizens do not have the right even when the newly formed files are under the domain of the aforementioned matter of internal enemies, as well as in other cases.
 The citizens on whom the service collects and processes the data also do not have the other rights on the newly formed (current and future) personal data files of the state security service which are excepted by the Act (Article 13). Separately from the past service files which the Regulation exclusively addresses, it must also be considered whether the current exception of the State Security Service from the general regime of the rights and obligations on personal data processing and protection (the current State Security Service work) established by the Act on the personal data protection is too wide but not specific enough. The question-statement must enter the agenda quickly in order to do something about it, if the country wants quick accession to the European Council. This is because the level of personal protection the Act prescribes to those whose personal data are processed in the State Security Service is lower that the European standard, and it is also possible to raise the level of the general regime of the personal data processing and protection which is also prescribed by the Act.

LEGAL SYSTEM WITHOUT LAW: 
JUDGES’ RESPONSIBILITY FOR THE VIOLATION OF THE LAW
 

1. Not coping with the past of the legal system: 
the forgotten Article 243 of the 
Serbian Criminal Code 
After the authoritarian system has fallen, within the process of the coping with the authoritarian past the legal coping with the past also regularly occurs
 during the transformation of the authority system and development of the state with the rule of law. At issue are a complex system of measures including: the revision of the legal system from the authoritarian period, amnesty, rehabilitation, compensation of the victims, reprivatization, denationalization, return of the property or compensation, opening of the state security service files, bringing the participants, servants and beneficiaries from the authoritarian regime to legal responsibility, lustration. One form of legal responsibility as an instrument of the legal coping with the past which is also in use is the legal prosecution of the judges due to the violation of the law during the authoritarian regime. A typical phenomenon in authoritarian regimes is that judges, although they violated the law, were not called to responsibility either because they were close to the previous political elite or because they actually violated the law for the benefit of the ruling authority. The new authority is then greeted with the inheritance of the unsanctioned and unstamped non-law.

There were, for example, during the first years after the fall of the authoritarian regimes in Germany, Bulgaria, Czech Republic and Poland
 proceedings against a certain number of the legal officials, judges and prosecutors because of their violation of the law. For example, 29 people, in particular collaborators of the political police, judges and prison supervisors were tried and sentenced in Czech Republic by 1993; around 10,000 proceedings were started against East German judges and prosecutors by 1993
 and by 1998 around 43,400 investigations were started because of the suspicion of violations of the law in East Germany. Two-thirds were against the senior legal officials
, by the middle of 1997 around 1,000 legal officials were charged, but only 19 were sentenced.
 The great gap between the number of suspected, charged and sentenced is the result of extremely restrictive conditions of German legal practice, partially supported by theory, set up for the recognition of the criminal act of the violation of the law (Rechtsbeugung). In Germany the East German judges were most often criminally prosecuted because of violations of the law during proceedings committed with a political aim, whose typical forms were: exceeding of the letter of the law and abuse of the uncertainty of the rules for qualifying an act as a crime; thus the judgments looked like an obvious non-law; verdicts passed were unjustifiably disproportionate to the actions; the penalty seemed like a gross injustice and a harsh violation of the human rights; the conduct of the proceedings was characteristic of serious violations of the rules of trial, thus the prosecution and punishment was used for the elimination of political opponents and not for the implementation of the law.
 In the regular practice of the highest German court the act on violation of the law was restrictively interpreted, thus the punishment of the East German judges was restricted to the cases where the unlawfulness was so blatant and the rights, especially human rights, so seriously violated that the judgments were arbitrary.
 Only if the judge consciously and in a gross manner violated the law was he punished for violation of the law; by that a privilege was introduced for the judges, unavailable to other professions and citizens, which was groundless because it gave too much free space for the judge and because there was not a real need for such protection of verdicts from reconsideration.
 

The number of the East German legal officials who were sentenced varies in the literature, but the consensus is that even this incomplete criminal prosecution and punishment from the comparative legal aspect is a maximal achievement in the first ten years of the coping with the past in former socialist countries.
 At the end we will see what place Serbia will take among the European countries engaged in legal coping with the past, because the first year after the fall of the previous regime (October 2000) is not yet finished, nor are the first nine months from the constitution of the new authority (the end of 2000). Within the first period of the new authority there is almost nothing to say about some realization of the responsibility of the judges for the violation of the law during the previous regime.

The 'Program of Democratic Opposition of Serbia for a Democratic Serbia' which dated from the time before the 2000 elections and by which the Democratic Opposition of Serbia promised what it would do 'On the first day of the new Parliament', within 'The first 100 days of the new government' and within 'The first year of the new government' does not use the term 'the legal coping with the past' and does not have most of the measures that comprise the meaning of the term. The program speaks about the stopping the practice of the acts on media, university and privatization
 and also about repealing, changes i.e. adopting of numerous new acts
, and opening the State Security Service files.
 With respect to judges, the Act on courts and judges is announced,
 but even in that context the Program does not mention that legal measures should be taken against illegal judges practices.

Not even subsequently, during the first year of the new authority, has the need for judges to be responsible for the violations of the law in the previous period been clearly formulated, nor can one easily notice the issue within the ruling coalition. Neither coping with the past within the legal system nor the violation of the law by the judges has been a priority within the complex situation of legal reform which has often come under emphasis. The necessary element of legal reform has not been emphasized either among the authorities or elsewhere. The judges responsibility for violations of the law before October, 2000 simply did not gain the status of the complete citizens' right as a subject after October, 2000. 
The most important thing is that so far the legal prosecution of judges and other judicial officials for violations of the law has been neglected almost completely, with only a few exceptions of the charges for the actions committed in the previous period, but not on charges under Article 243 of Serbian Criminal Code (on violation of the law by the judges).

Dissatisfaction with the legal past, the first necessary condition for the beginning of the process of the coping with the past within the legal system, undoubtedly does exist, but it is also obvious that it is not enough. Thus, one year after the change of the authorities, everything leaves the undoubted impression that there is little interest for working on coping with the past in the legal system. Article 243 of the Serbian Criminal Code is forgotten and resting.
  

2. The only legally possible choice: 
either responsibility or amnesty 
 

Considering the previously described situation in this country, the question cannot be avoided: Whether, in the country whose new political elite come out for the rule of law and the adequate reform of the legal system, the lack of concern for bringing judges who violated the law to responsibility may gain some legal justification (a); especially considering the very nature of the phenomenon 'violation of the law by the judges with a political purpose' (b); and considering what are the consequences of the failure to satisfy justice in such cases(c)?

(a) Considering the legal justification, it is relative to whether the absence of criminal prosecution of judges for their violations of the law might be reconciled with the principles of the state with the rule of law. 
'As-if-nothing-has-happened' behavior uninterested in the criminal past of judges cannot fit in any way the frame of the state with the rule of law. Because in the state with the rule of law, the legality principle is in force and active so when a crime is committed criminal prosecution must follow.

Thus, from the legal point of view, those who might be against the judges being held legally responsible for violations of the law should support either the decriminalization of the violation of the law by the judges or for the cancellation of the legality principle. As no one justifies or defends the violation of the law by judges, there are of course no such efforts and they could not be imagined seriously, either.

There is also a possibility for the non prosecution of committed crimes not to occur outside the framework of the state with the rule of law, but only when it takes the form of amnesty. There is no act on amnesty of the judges for the violation of the law so far, nor any indications that the considerations go in that direction.

The current situation - neither responsibility, nor amnesty - seems like a tacit agreement is to give amnesty without amnesty: amnesty de facto, but without amnesty de jure.

The current situation of the lack of criminal prosecution is, in short, legally impossible. From the aspect of the state with the rule of law two things are possible: either criminal prosecution or amnesty. Tertium non datur. Thus, the explanation and justification of the current situation may not be found within the logic of the state with the rule of law. 
(b) But what might induce the state to a de jure or de facto forgiveness of judges for previous violations of the law? A policy of 'amnesty' or a policy of 'amnesty without amnesty', i.e. the factual amnesty without the legal amnesty which is a possible political choice only in one certain situation. The general framework of making decisions in the domain of the legal coping with the past is actually a dialectic of two opposing forces: the demand of justice to be satisfied in a legally correct manner (bringing to the deserved responsibility) on one hand, and on the other hand to maintain social stability (which might be jeopardized with the bringing to responsibility). Various national situations of coping with the non-law from the authoritarian past as different cases have favored one of the opposing values in an attempt to balance them; more seldom cases were the complete realization of one at the expense of the other. It is generally groundless to think that the legal coping with the past within the legal system must endanger the process of the society democratization or the building of the democratic state once it has begun.
 Amnesty lege artis i.e. factual amnesty without legal amnesty is an option only when society's stability cannot be attained or protected from difficult disturbances when the demand of justice is satisfied by the punishment of judges. 

In the state with the rule of law, the question and the decision whether there will be criminal prosecution cannot be a matter of the political opportunity. But, in the particular situation of Serbia today there are no elements which could create pressure to adopt the policy of amnesty as the only choice. 

Justification for the option of amnesty, either legal or factual, is difficult to find considering what is the issue when judges violate the law with political goals. Then the judges obey a certain policy in its extension into the domain of law, and thus simultaneously they do not obey the law, but alienate themselves from the law making the legal system political. Every legal system, naturally, is political in the sense that it is a part of the state which is operated in accordance to a policy. But, between the broad and vague meaning of a politicized legal system and the specific notion of a politicized legal system, which is not possible within the state with the rule of law, the difference is that the first, neither in politically directly important matters nor because of political motives, can become the second as long as judges carry out and respect the law within the limitations the law gives to the authorities. The politicized legal system in the second, narrower meaning, is 'use of the legally allowable actions for political purposes, so that the domain of political action may be extended and ensured',
 especially when the regime uses the legal system to eliminate its political opponents. Then the legal system is a means of political division of power and of political conflict. There are few things that may endanger and discredit so much the professional work of the judges as proximity to politics. In the case of this country it was most explicitly done in the concentrated form in the connection with the elections in 1996, when judges with electoral fraud alienated themselves from the law in order to eliminate the political opponents of the previous power.

The judges who violate the law with the political aim of pleasing the ruling political elite, spare the elite from the uncertainty, from the risk politicians always have in a state with the rule of law in relation to the legal system, granting them a certain desired result instead of the uncertainty they would have in an independent legal system.
 The politicized legal system thus is the shortest way to the violation of the law. And for the judges who are in a feedback relation with the ruling political elite, such a legal system is likewise the safest road for themselves. 

(c) The legal system which in its narrow meaning is politicized, stops pronouncing the law; it becomes (a certain) policy itself. But, legal coping with the authoritarian past in the legal system does not mean using the law to fight against (the certain) policy from the past, but to use the law to fight against all abuses of the law committed for the policy, for the fulfillment of political aims. That is the engagement for the law regardless of what was the concrete policy in the past. 

Therefore the determination either for formal amnesty or factual amnesty would leave a very unpleasant message: The regime is fallen and ended, the crime has remained unpunished. Without the realizaton of the legality principle a long dark shadow of the inglorious and illegal past of the legal system would remain over it for a long time to come. Disrespect of the legality principle today, for the violations of the law from yesterday, would be paid for tomorrow.

The criminal responsibility of judges who violated the law is also taken on because of the credibility of the legal system in the new conditions. Realization of the responsibility of the judges for violations of the law is an important condition for the change of current widely spread negative views about the value of the law among citizens as well as for the return of their lost trust in the legal system. 

As the instrument of the legal coping with the non-law from the authoritarian past, criminal prosecution may contribute to the realization of the general aim of every legal coping with the past: prevention. The dissuasive effect that might be expected is less specifically directed against the culprit himself (because there is a small possibility that a judge like him/her would be allowed to work in the legal system again). If the responsibility of judges was to be ignored, the chances are lessened for dissuading other judges, present and future ones, from violating the law in the future.

3. Removal of removable legal obstacles 

for the prosecution 
If there still has been no prosecution, despite a lack of factual and legal amnesty, is it so because there are some legal obstacles to prosecution? For the role of such obstacles seems that the primary 'candidate' is the statute of limitations of criminal prosecution.

During the time when the authoritarian regime is in power, judges close to the regime enjoy protection from prosecution. Considering that authoritarian regimes last longer than the period of limitations of criminal prosecution prescribed for the prosecution of the violations of the law by judges,
 the expiration of the statute of limitations for many crimes could be passed even during the time when the previous regime is in power, thus the problem: how to prosecute when there are limitations on the prosecution of illicit actions; the problem already occurred before in the countries when after the change of the power judges were to be brought to deserved punishments. 
It is unjust, in principle, for the violator of a norm to not be responsible; and it is also unjust for the reason to neglect responsibility to be the expiration of the statute of limitations and thus unused because the law (prosecution and punishment) did not function during the time of the authoritarian regime. There was not non-functioning of the legal system in the real meaning, but the issue was the selective non-functioning. That is why a selective removal of statute of limitations on legal action, as an obstacle, is needed only when those who were under surveillance by the regime are at issue (because they were a part of it, close to the power elite, or they violated the law with the political aim of benefit for the power elite).

Because there was no prosecution during the authoritarian regime due to the fact that the rule of law did not function, the matter is not the expiration date of the statute of limitations in a regular, normal situation when the routes for prosecution and punishment are open, but the finding a way for judges subsequently to be brought to responsibility which is simply an effort to finally realize the previously obstructed right.

There are two ways in comparative law, in the countries that cope with the authoritarian past in the legal system, which enable the court to activate itself in the realization of criminal responsibility of judges in spite of the expiration of the statute of limitations.

(a) In a majority of the countries the expiration was subsequently legally annulled and a new period of time was designated, during which prosecution was possible. In Germany, for example, this happened even three times, so that ten years after the fall of the authoritarian regime was given for the prosecution.

Subsequent extension of the statute of limitations is, without a doubt, a retroactive regulation. However, in this country, the principle of the ban on retroactivity was explicitly accompanied by the predicted exception: when the retroactivity of the law is needed to realize the prevailing, the general interest.
 This interest for retroactivity is presented here. Without subsequent extension of the time for prosecution, all violations of law would be left without sanction, which would have generally unacceptable consequences. There are some of the most important (mostly mentioned in II c). - The demand of justice would be unsatisfied. - It would turn out that the violation of the law from the time of the previous authoritarian regime is an internal matter of the regime, although the violated laws were in force, are in force and will be in force. - No deterrent from violating the law, either specific or general, would be derived from it in the future. - Continued activities of judges who violated the law, in a legal system which now requires reforms, would hinder efforts of the legal system to gain citizens' trust. It would obstruct efforts of the legal system to regain the trust of the citizens.

To all these disadvantages, which would deny any possibility for prosecution, there is no benefit. The prevailing common interest, which is mentioned in everything above, is not balanced by any justification which might outweigh it in order to make an exception from the ban on retroactivity. Typically, the general interest must outweigh the usually justified interest of legal security which might be harmed by retroactivity. In this case there is no interest of the justified legal security. The protection of legal security (with the denial of responsibility) would contribute to the protection of systematic non-law and the arbitrariness of the previous authority, as well as encourage judges to believe that they would be forever spared from the responsibility they enjoyed in the authoritarian regime, which is directly opposed to the function of the ban on retroactivity, which is directly aimed to the prevention of the arbitrary use of power, not for the protection of the arbitrariness. 

Thus, neither the state with the rule of law (its principles), nor the principle of the ban on retroactivity prevent the extension of the time of statute of limitations of prosecution.
(b) The second and different solution, but an original and unique one, is the solution of Hungarian Act from 1996. It was adopted because the balance of political forces within the parliament did not give chance to the subsequent opening of the expired statute of limitations. Because it was not possible to extend the statute of limitations subsequently, i.e. to declare the previous passed time irrelevant from the point of view of statute of limitations and thus to punish the unpunished judges for violations of the law committed with political motives, they went for the possibility that the court may at least establish in the proceeding that crimes were committed. The court shall be able to establish that the crime was committed, but also that the statute of limitations on legal action occurred: when at issue are actions punishable by five years of imprisonment or more, the court was given the authority and obligation to establish with the verdict that the accused had committed a crime, but due to the statute of limitations on legal action, the proceeding should be canceled.

The institution is certainly different from the normal situation in the criminal law and proceedings. Because the charge for cases under the statute of limitations on legal action (for the actions where it is known in advance that it would be impossible to impose a punishment) would be, functionally speaking, declarative charges, charges for establishment, and the decision on the cancellation of the proceedings for the actions would become declarative, establishing a criminal verdict. But such a construction is understandable as an attempt at least partially to satisfy the need of the victims and the sense of justice of other citizens, when because of the imbalance among forces it is not possible to satisfy justice. It is really the worst option for the crimes to get no reaction at all, as Grotius had already formulated, a serious crime must not be unpunished (crimen grave non potest non esse punibile). 

Considering that as time passes, almost as a rule the pressure originitating from the non-coped-with past of the legal system also diminishes, it might be considered that this solution might be performed only in the cases of unpunished violations of the law by the judges who date from the early period of the state without the rule of law of Serbia. But this is so only when the same aim cannot be achieved with the more adequate institution of rehabilitation of the victims.

 
4. Conclusion: legal system without law – lack 
of responsibility of judges for violations 
of the law 
 

Responsibility of the judges for the violation of the law (Rechtsbeugung) during the authoritarian period has not been affirmed either as a subject or process during the first year of the new power in Serbia, it also was not the matter in the Program which the current ruling coalition made in 2000, before the fall of the authoritarian regime. Article 242 of Serbian Criminal Code remains.

The lack of concern about bringing judges to responsibility for violations of the law does not have any legal justification within the logic of the state with the rule of law (the principle of legality). There are not even any extra-legal reasons to justify the present situation of amnesty without amnesty, i.e. amnesty de facto without amnesty de iure.

The prevailing general interest allows the lawful retroactive extension of the statute of limitations on criminal prosecution of judges who had violated the law that had not been conducted while the politicized legal system enjoyed the protection during the authoritarian regime. When at issue are cases from the earlier period of the authoritarian regime in Serbia it might be considered to give the authorization to the court to, regardless of whether the statute of limitations of the criminal prosecution has expired, declare only that the crime was committed. This solution might be adequate when the institution of rehabilitation of the victims is not able to achieve the aim of declaration of non-law.

LUSTRATION - FOR THE FIRST TIME AMONG SERBS?
 

 

1. Lustration, that unknown; lustration 
– the qualified disqualification 
Those who in the defeated regime had an important enough role should not harm anybody in the new regime! The thought, even its very realization, the phenomenon, are probably as old as regime change itself. These might be realized and were realized regardless of the manner of the change: authoritarian with democratic, or democratic with authoritarian.

There is only one way to prevent those from the previous regime from doing any harm in the new one. For that purpose at least the two techniques have been used among various ones (some of these were used only by authoritarian regimes and others used more by authoritarian that democratic regimes): physical elimination - expulsion - isolation (concentration camps, internment) - criminal and other punishments, economic ruination - deprivation of citizens’ rights – job dismissals, loss of position - ban on professional work - purge - disqualification. But also with the same aim are potentially usable, and also practiced methods of prevention: bribe - initial or subsequent integration - amnesty. Combined techniques of prevention have also been used, not only of those from the first group, but also with those from the second group.

From the entire arsenal of the means for coping with the past, our only interest in contemporary lustration
 is as a form of disqualification. Lustration belongs to that area of prevention in the family of disqualification. Generally, lustration is removal of people from positions (above all public functions: president of the republic, parliament and government president and members, the supreme court president, people's bank governor, state security service heads, directors of state-owned media, rectors of state universities, directors of public companies, etc.), from which they could do harm to the new regime; or not allowing them to take some of the above positions. Lustration is a specific form of disqualification, marked with several characteristics which distinguish it from other forms of disqualification.

a. One of the specific features of lustration in relation with other forms of disqualifications is based on the technique of disqualification itself. Namely, lustration carries with itself a more moderate variant of disqualification. In the more rigorous variant of lustration, which is effectively absolute and unconditional, the person is disqualified stricto sense: He/she is removed from public position or disallowed from taking it, regardless of his/her own will. In the softer variant, and by its efficacy conditional variant of lustration, disqualification is relative, because it depends on the will of the person: The legal decision on disqualification is not the removal of the person from the position (or prohibition from taking it), but it is notifying him/her that if he/she does not withdraw from the position (or takes it) it will be said in public that he/she violated the law in the previous regime, thus the decision is up to him/her.

b. When someone is removed from such position (or prevented from taking it), it is performed either as a punitive measure when the primary aim is (by depriving from the position or by making it inaccessible) to take revenge for the role he/she had in the previous regime, or as a preventative measure when the primary aim is stopping him/her from doing any harm to the new regime from the position. I do not see how disqualification may be completely freed from either of its two faces; thus the disqualification always carries both elements: prevention and punishment.

It is the same when disqualification is an integral part of lustration, but in that case the prevention element takes priority. Thus, if the nature of a measure is qualified by its priority aim, then lustration is not a punishment.
 But, punishment of one who had violated human rights in the previous regime by disqualification for that reason, is the element which is undeniable in lustration, although it is of secondary importance. The first priority in lustration belongs to the effort of the new democratic order to be protected from the possibility of return of the violations of the human rights by those who had impressive reputation and practice in it in the previous regime by preventing them or disallowing them from working in public functions.

c. As well as other disqualifications, lustration is a form of legal responsibility (if we consider legal responsibility in the widest meaning as the worsening of a person's situation because of something they had done by means of the law). The foundation for disqualification, the reason for prevention might be various omissions and acts from the past - violation of the law, crimes, offenses, working or belonging to the organizations which were important supporters of the previous regime, etc. However, contemporary lustration finds its foundations always and only in one thing: in the violation of human rights. There is no lustration without violation of human rights.

The violation of human rights must, in one variant of contemporary lustration, be directly established, while its other variant is satisfied with indirect conclusion of the violation of human rights: somebody is disqualified only on the grounds that he/she performed certain functions, i.e. belonged to certain service or organization (such as political police, party, etc.) which are responsible for systematic violations of human rights.
 My position is that this variant may not be supported in this scope.

Lustration does not demand of the violation of human rights on the basis of which somebody is disqualified to be qualified at the same time in abstracto as a crime or some other punishable action, nor it is a condition that the person in concreto might be criminally or otherwise punitively responsible for the committed actions. It is enough that the person did things which are incompatible with human rights, and the typical example for that is denouncement: it was not a crime, nor was it a legally prohibited action, yet that form of collaboration with the political police of the authoritarian regimes is a regular reason for lustration.

Because crimes, offenses and other punishable actions are not the reason for the lustration disqualification, arguments for lustration are not conducted in these proceedings (criminal, misdemeanor or other), but in a special proceeding regulated by law for the establishment of this form of legal responsibility.

The numerous disqualifications, although conducted in legal proceedings, violated human rights, while political purges were regularly conducted outside of any legally regulated proceedings or even by ignoring or abusing the proceedings - it is important to notice that the legal proceeding within contemporary lustration both constructed and criticized with the heightened awareness that it must be regulated in the manner which would not violate the human rights of the one who is exposed to it, i.e. that it has all process guaranties.
 The height of the moral aspiration of the lustration process is not by itself a protection from the legal low blows.

d. The lustration target group (in its only acceptable variant, as said in c) is always only the functional, positional elite: only the ones who would, considering their position, possibly be an obstacle in the new regime, regardless of what tie connected then with the structural power in the defeated regime. Thus, they are not relevant 'candidates' by the very fact that they were participants in the regime, heads, servants, executors, etc. This is the distinction of lustration compared to the other forms of disqualification which might be targeted at different groups of people, and also different from political disqualification because these are targeted against the participants of the previous regime, servants (the ones who served the regime), beneficiaries (the ones who benefited from that regime) and supporters. Because lustration above all is used for prevention of functional harm or protection from functional endangerment, somebody would experience lustration only if the person is in a certain position or aspires to one in the new regime, but not otherwise. And it would happen, as it was said, not because of his belonging to the structure of the former power (as it is in the case of the political purge) or belonging to certain policy, but because of his/her violations of human rights in order to disable his/her possible return to the certain position.

When taking a position simultaneously means a certain legal working status i.e. performing a certain job, profession, activity or duty, the disqualification element brings lustration closer to legal measure of a ban on performing the job.
 However, the bringing closer is all, it does not address the specific character of lustration measures in relation to this, its closest measure. There are several reasons. First, for the realization of lustration the establishment of the existence of a crime is not necessary, it is enough to establish the violation of human rights, and it is not necessary that the violation of human right has the elements of a crime
, nor that the one who violated the law might be liable for responsibility and punishment. Secondly, activities in connection with the ones against whom the lustration disqualification might be passed are different than those (misuse of position, etc.) against which the ban on profession, activity or duty might be passed. Thirdly, lustration aspires to prevent the performance of certain functions regardless of whether the function is a profession, activity, duty, or not. Fourthly, in a softer variant of lustration, disqualification is indirect, conditional and relative; which is different from a ban on performing a professional role, activity or duty, and the technique of the measure is also completely different from that used in that variant of lustration (i.e. the indication that certain facts might be revealed). Fifthly, in neither of the variants is lustration passed in the proceedings, but rather in a special legal procedure, which even when it is judicial (which is not the characteristic of the lustration),
 is not a criminal proceeding and it does not have any relation with it. 

e. Disqualification is, as a rule, a measure which might be imposed any time, not only in a certain political constellation. Contemporary lustration is practiced after the defeat of the authoritarian regime, and it is a process which in the transitional period is always of the duration limited by law; and it is always an individual measure whose duration, limited by law, is known in advance.

Depending on the characteristics of the authoritarian past, of the rigorous character of the defeated system, range of the violations of human rights, etc. and on the other side depending on the speed at which the young democracy is building, stabilizing and strengthening itself, the time of the process of realization of contemporary lustration varies; it is shorter or longer (between five and fifteen years) but always in advance regulated by law, even if it is to be extended.
 

f. Disqualification is a necessary integral part of contemporary lustration, it is a mechanism which occurs within it, and without it there could not be lustration at all. But the disqualifying mechanism is not the end of lustration, it is not the same as lustration. Not every lustration is disqualification at the same time; not every disqualification is lustration. Actually, lustration is only the disqualification which brings catharsis - the cleansing effect. Being defined per genus and differentia specifica, lustration is disqualification qualified with catharsis. The cleansing effect most specifically differentiates between lustration and the basic type of disqualification. Without it there is not lustration.

Contemporary lustration gives the purifying effect, which is the most characteristic improvement on common disqualification, to the victims of the authoritarian regime as well as to the ones who were forced to collaborate with the authoritarian regime; and it is achieved by the disqualification of those who forced others to collaborate with the regime, they would be disqualified like the regime they belonged to itself, and both would be negatively labeled. Using illustrations from the history of disqualification, this means, for example, that denazification was disqualification, but was not at the same time lustration, because it was not able to produce the effect of catharsis, because the great majority of Germans voluntarily, without any force, stood by Nazism.

The birthplace of contemporary lustration, the disqualification which simultaneously is not lustration, is not Germany, Italy or Japan; there was neither denazification or defascization when it was born. The contemporary lustration arose for the very first time in a different place and different time: in Eastern Europe, at the end of 1980s and at the beginning of the 1990s. Thus, there and then, where and when the process of decommunization after the fall of European realsocialist regimes began.
 Its purifying effect, with the disqualification of culprits, especially of the political police members and their voluntary collaborators, informants, etc., lustration developed among the victims and those who were forced to collaborate with the regime, especially among those who were forced to collaborate with the political police. All other mentioned characteristics of lustration were formed in the concrete historical situation: disqualification of those who, in the previous regime, certainly violated human rights, especially as political police members and collaborators; disqualification of these persons only when certain public positions in the new regime are in question; disqualification regarding these functions in order for the above persons not to do any harm to the young and still weak democracy, etc.

2. General social preconditions 
for the lustration 
The above, rather long, remarks seem necessary, considering that in this country after a long period of almost complete absence of the word 'lustration' within the language, political and legal discourse, a period of hyperinflationary usage of the word accompanied also with frequent use of the word in various vague meanings. It is used sometimes even with the meaning which is very remote or directly opposite to the nature of lustration and its characteristics. For example, when it is said that during Milošević's regime lustration was performed in university, media and that it was started in the legal system. The political purges did not have anything in common with the qualifying characteristics of the lustration: these were not directed against those who violated human rights (on the contrary, it was directed against those who were engaged in the defense of those rights), these were not conducted for the protection of democracy from the return of the ones who violated human rights (on the contrary, these were conducted for the strengthening of the authoritarian regime which systematically violated human rights), these were not calculated for the cathartic effect on victims, but on the contrary, these produced victims, etc.

History is rich with examples of disqualifications, especially political ones, but not with lustration. There is no disqualification or disqualification's qualifying form - lustration - without political decision. But, political will is not enough for a disqualification to be lustration.

In order any disqualification to have the effect of lustration, certain social conditions are needed. 

The most basic among these is that the certain society is divided into culprits - violators of human rights - and on the other side victims, those whose human rights were violated as well as the forced, involuntarily collaborators of the regime. Such a clear division appeared in societies in the countries of former socialist Europe (East Germany, Romania, Czechoslovakia, Poland and others): on one side are numerous victims and on the other culprits, among them also numerous involuntary collaborators of the authoritarian regime; for example the numerous involuntarily collaborators of the state security services, political police, etc.

For the lustration effect of a disqualification, besides the division of the society, two other conditions are necessary, i.e. there is an opportunity for lustration in a society when in one environment there are two needs whose satisfaction the lustration may serve. One of these is a need for moral and psychological cleansing of the victims and involuntary collaborators of the regime by marking and evaluating disqualification of the authoritarian system and its organizations because of the violation of human rights (3). The second one is a need to secure the unstable transition process in relation with the realistic possibility of its endangerment, which is achieved with the disqualification of those who violated human rights in the previous regime, in the manner of temporarily disabling or making them difficult to perform or take certain public functions (4)
3. Lustration – for the first time 

among Serbs? 
A disqualification qualified with catharsis would occur for the first time in Serbia, if it were to happen now, after the changes in October 2000. Our previous disqualification measures did not have the nature of lustration - these were just disqualifications with a façade of punishment, or even political purges.
 Would it appear for the first time now? Do the conditions for it exist? (It is too late for lustration for the violations of the human rights committed by the former authoritarian regime before Milošević, even though a few of the victims from that time are still alive; there also are no candidates for public functions from those generations. The past of the early authoritarian system should be coped with using the processes of victim rehabilitation and compensation, but that has not yet become practice.) 

Considering that the map of violation of human rights committed in this country in recent history is jagged enough, it might seem that the recent authoritarian past doubtless left us the legacy of one clearly divided society separated into culprits and victims; such a past is able, with just enough candidates for lustration, to feed both mentioned needs - both the need for moral and psychological cleansing of the victims and the need for protection of the unstable democratic order from the possible return of those who had violated human rights.

Although it seems that there is an abstract potential for these needs, Serbia does not qualify for the lustration after all. It qualifies for ordinary disqualification. 

Although Serbia, like the former socialist countries of Europe, freed itself from the authoritarian regime which violated human rights, the difference in this situation in comparison with other countries, is with what division of forces into culprits and victims the country entered the post-authoritarian phase. Our situation lacks the initial condition for lustration: There is not, as in other countries, a society sharply divided into culprits and victims. What brings into doubt the real existence of the need for cleansing is, above all, the fact that the dividing line between victims and culprits in Serbia is not clear. In our country the system of involuntary, forced mass collaboration with the regime, especially with the political police, was not dominant as in East Germany or in other countries of the Eastern bloc. How would disqualification in Serbia be able to produce the effect of catharsis considering that the majority were victims of the regime but simultaneously also the accomplices? There is a relatively narrow circle of victims of the former regime who were that in the real meaning of the term, and there is a wide circle of the mongrels: victims-accomplices of the regime. Serbia is, which is the difference between it and East Germany, Romania and other European socialist countries,
 full of those who, in great number, at the beginning of Milošević's populist policy honestly supported or liked the authoritarian regime which led to the violation of human rights, or of those who in the very massiveness of the support to the regime found the sign of normality which was worth their support regardless of whether human rights were violated, or there are so many of those who just before the end of the authoritarian regime stopped identifying themselves with its positions, or those who allowed themselves to be corrupted by the regime which violated human rights in order to tolerate the regime and its violations of human rights, or the great number of those who allowed the regime to rule over them, i.e. to rule over them by use of fear by the production of small fears, etc., or those morally 'insane' who 'did not see' that even a passive attitude supports any power, when the person does not have any moral principles, not even the principle of human rights, or those who refused to know because then they would have ha to explain their attitude to themselves and to their conscience. The regime of Milošević did not last long, but it lasted intensively, i.e. it was so rich with the occasions when the people did not dare to react, thus it lasted enough for the majority of citizens, although they were not an integral part of the power structure, to compromize themselves, to be involved, to participate in one way or another, although the majority of the majority was not happy to do it.

In a social atmosphere made up of so many and such kinds of mongrels, of so many and such kinds of victims-accomplices, a need for lustration cannot arise so easily. Lustration as a measure of coping with the past is used to make one aware about human rights, the state with the rule of law and the nature of the regime by satisfying a need to learn, mark and remember what crimes were committed in the authoritarian regime and who committed them. Regarding the victims in the real meaning of the term, Serbia would welcome lustration as another confirmation that their sacrifices had some meaning. What are their sacrifices for if instead of marking culprits now when it is possible they are still untouchable, as is the past they made itself? If everything were to be covered with oblivion, the relation with the past perpetuated, when the victims are still just the victims, and the guilt is depersonalized, deprived of personality, imputed not to certain culprits but to the regime itself ('the system was like that'), or to destiny ('that's what it was like then'), as if people themselves do not create the circumstances of the time. However, in this case the victims do not dominate, but victim-accomplices, who, after the change, talk about themselves only as victims and are not ready to see themselves also as accomplices, which they were; especially if they ever disassociated a bit from the authoritarian regime while it was in power, in that case they do not feel that they owe anything to anybody. If they even partly succeed in making themselves out to be victims - a typical effort in this country after the fall of the authoritarian regime - they retreat completely into that asylum which they arranged for themselves self-apologetically, and they do not show any interest for culprits from the past because then it might bring them back to the question of their own collaboration with the regime. Awareness of the possible unpleasant situation transforms itself into a new passivity on the issue of specific guilt. This mechanism of such wide continuous passivity, of the previous one from the time when violations of human rights were committed, and the new one, when it is possible to pose a question of legal responsibility for the violations, marks the present typical, majority opinion. From such a situation, it is not realistic to expect pressure towards disqualification and dealing with the previous violations of human rights. And there is not, nor will there ever be.

Thus, my belief, that because of such a situation of a politicized populace, the previous and present one, there are no conditions for lustration in our country. But I also believe that such a social situation does not cry out even for ordinary disqualification, although it is needed. However, the people, although not interested, would not make any obstacle to disqualification, but it should be realized only as a matter which depends only on the will of the political elite.

 

4. ...or just another disqualification, 

again? 
 

Thus, Serbia is not qualified for lustration due to the state of the politicized populace. And the state of the political elite is such that it does not seem that there are good chances even for ordinary disqualification
 even though there is a need for it. That need, which in the post-socialist European counties is satisfied with the lustration as disqualification (a need to protect the unstable, still weak, young democracy from violators of the human rights) exists also in this country, because there is a potential return of the violators of the human rights as well as the endangerment of the process of stabilization of the democratic authority. Although Milošević's regime did not last long, it lasted long enough for the number of people to be in its structures and to participate in the violation of human rights. In spite of historical experience which shows that nobody who rides on the principle of evil stays in the saddle long, like always in history, there were enough participants and servants for Milošević's authoritarian regime. Among these were the honest people, certain that the evil they created was actually good, or at least justified evil, and also those who, by financial motives, were kept at a safe distance from disgust at the regime. History is also familiar with the phenomenon that at least some of the heads and participants of the regime calculate that the eventual bringing to responsibility is always small in relation to the complete level of crimes the participants in the state structures committed during the authoritarian regime. As always, in this situation there were also enough socially ignorant people within the power structures who were honestly surprised with the evil that had happened as well as how it happened. We saw it all in the connection with the public officials of the most recent authoritarian regime in this country. On the other hand, we still do not have a developed and stable enough system that various actors who violated human rights in the previous period are incapable of jeopardising it from the positions they are in or from the positions they might be in. At least they might slow such development from these positions.

The degree to which the disqualification would be conducted in our country should not be as big as in Eastern European post-socialist countries, because the number of the violators of human rights is not as big as in those countries. Thus, the conduct of the disqualification (within authority, state security service, legal system, media, university, etc.) would not destabilize or endanger the functioning of the system.
 Disqualification which would additionally destabilize the system (either by leaving the system without necessary experts who cannot be replaced, or by creating a dangerous concentration of unsatisfied disqualified ones), would also be directly opposed to the function of disqualification as a measure which should protect the still unstable system from destabilizing.

What is then it that works against the disqualification here?

In no way should we say that the new regime is the creation of the people from the previous regime; if it were so it would eliminate any space for the appearance of disqualification. But, it is true that some personal continuities with the previous regime do exist. The previous opposition, DOS, which is in power now, was never a monolithic bloc, but one mixtum compositum in which both October, 2000 and the new position were met by some former important associates and servants of Milošević's regime. Continuities like that cannot contribute to the decision on opening the matter of the past by a process of disqualification. And they do not contribute to it, rather the contrary.

It was often speculated that after the defeat of the authoritarian regimes - and some speculations were shown to be true - that among those in the new regime are those who collaborated with political police. If it is also the case in Serbia, it is also something that diminishes the will to implement disqualification. The changes of October, 2000 are a huge change of the values on which the new regime is founded in comparison with the values by which the previous regime was led, thus the change might be considered a revolution. But in respect to personnel it was not a real revolution, considering that a personal continuity between the previous and present political elite is partially preserved: Some important positions in the state remained in the hands of people from the previous regime (for example, the head of the state security service from the previous regime remained at the same position in the new regime, and then from that position he went to prison), and the variety of DOS members and such persons who cannot outrun the shadows of the past. As long as such parts of the political elite, regardless of the past, may be more useful to the current power than their past may harm it, (even though the past qualifies them for disqualification), the past would be stored, but not coped with.
 

LEGAL COPING WITH THE PAST 
– THE FIRST YEAR
 

1. Authoritarianism, illegal and legal 
coping with the past 
Whether it is benevolent or strict, authoritarianism is not good, because in the same matter (of ruling and managing) there is an alternative which in principle is always better: democracy. Authoritarianism has an immanent potency for the production of evil, which has been realized historically, and the difference is only whether it was with more or less non-freedoms, with more or less violations of human rights, with more or less election frauds, with more or less genocides, with more or less political executions, with more or less political police, with more or less misuses of the legal system, etc.

The evil authoritarianism produces has its own name: non-law. Because there is not a reliably good and acceptable measure of evil and non-law, when the authoritarian regime is defeated, the new power, directed to democratization and building a state with the rule of law, always faces the dilemma: what attitude should be taken towards the evil from the authoritarian past, towards the non-law which was its expression in law (unconstitutional changes of the constitution, unconstitutional acts, illegal regulations, unlawful courts' decisions, violations of human rights, etc.) as well as towards the creators of the non-law. There are two opposing policies here: to cope with the authoritarian past and inherited non-law or not to cope with it. The policy of coping with the authoritarian past might be achieved, among other things, by the package of measures which as a whole are named the legal coping with the past, and these include especially: revision of the legal framework inherited from the authoritarian era; the legal responsibility of the participants, servants and beneficiaries from the authoritarian regime; bringing the courts' and other officials who violated the law to legal responsibility; amnesty; rehabilitation; lustration; denationalization; compensation to the victims; opening of the political police files. 
 

2. Two particularities of the legal 
coping with the past in Serbia
 

When, considering the legal coping with the past, we can assess the results after the first year after Milošević (to be more precise: de facto nine months of the new authority) and when that result is compared against the experiences of other countries, the conclusion is again confirmed: There are so few constants in this question; the Serbian experience does not support either the strengthening the small number of observed constants or a widening of this number. The reasons for the existence of such a small number of constants within the legal coping with the past are very different factors which function in very different national situations before, during and after the fall of the authoritarian regime. The composition of the conditions in Serbia was not just a copy of the similar structure from some other country. Thus, it is not a surprise that the situation in Serbia cannot be qualified as a rerun of any coping with the past in some other country. It cannot be equated with the coping with the past, for example after the defeat of Nazism or fascism in Germany or Italy, or after the fall of the military juntas in some South American countries, or after the repeal of apartheid in South Africa, etc.

Although it cannot be equated, that does not mean that it cannot be compared with anything. And the comparison with processes of the coping with the past in Eastern European and southeast European countries of the former socialist block is valid. But, even in the immediate family of the coping with the authoritarian past, Serbia still proves itself as a special case. As Yugoslavia was a special case when the socialist block existed, because of 'socialism with a human face' (i.e. because of more freedoms than in the rest of real socialist countries due to self-management, social property, etc.), thus the 'Serbian case' now proves itself as a special one especially because of the two important differences and particularities which make it more difficult to compare, by time, place, and other things, to the closest bloc of the coping with the authoritarian past.

1) If we ask ourselves whether too much is done in Serbia in the matter of the coping with the past, or too little, or just enough, i.e. whether what has been done is more, less or just the same as what has been done in other countries, then - because of the historical immaturity of the people in Serbia, confirmed at the end of the 1980s and whose consequence is the present lagging of Serbia behind the countries it used to be ahead of - it seems that the difficulty of the comparison is the fact that there is no real sense to compare the legal coping with the past in Serbia with the legal coping with the past in other countries when not even a year has passed considering that their coping with the past has been going on for more than ten years. Thus, the relevant time frame is very different.

2) One particularity of the situation in Serbia, which makes the comparison with the other post authoritarian countries of Europe difficult, is that the structure of the legal coping with the past in Serbia is two times more complex than in other countries. The coping with the past in our country shall be not only the legal coping with the authoritarian evil in the narrow sense (Unconstitutional changes of the constitution, unconstitutional acts and regulations, election frauds, violations of the law by judges, unlawful work of the political police, violations of property rights and other human rights, etc.), but also as the coping with the evil the authoritarian regime produced following the outrageous nationalism outside and within the country and wars and bloody ethnic conflicts from which other former socialist countries were spared. 

3. Two tracks of the legal coping 
with the past
 

The two levels of non-law produced in the recent authoritarian past in Serbia demand the legal coping with the past on the two tracks.

Considering the first, when we consider wars, bloody ethnic conflicts, armies and paramilitary forces, polices and parapolices, the possible forms of the legal coping with the past are: amnesty; truth commissions; war crimes proceedings before domestic courts; proceedings before the Hague International Tribunal for War Crimes in the former Yugoslavia (ITCY).

The other track, removing the traces of the authoritarian regime in a narrower meaning, might include: revision of regulations; the legal responsibility of participants, servants and beneficiaries from the authoritarian regime; criminal responsibility of judges and other officials who violated the law; rehabilitation, lustration; denationalization; compensation to the victims; opening of the political police files.

The record of the activities at the first (4) and second track of the legal coping with the past (5) during the first year after Milošević indicates that the potential of neither of the two tracks have been realized, as well as that the second track is of greater importance.

4. After the wars, armies, paramilitary forces... 

Foreign locomotive on track one
 

Those who did not find enough motives to respond and participate in Milošević's war campaigns were relieved when the Act on Amnesty was adopted (FRY Law Gazette No 9/2001 from March 2, 2001).
 But still in force is regulation Article 4, paragraph 1, clause 5 of the Act on Inheritance (Republic of Serbia Law Gazette No 46/1995) inspired by the pro-Milošević patriotic delirium of its creators (who, by the way, under the influence of this zeal for war did not leave their positions in Belgrade, far from the front lines). According to the act, anyone who left the country in order to avoid military duty shall not inherit because he/she is not worthy of inheritance
. The federal constitutional court, recruited from Milošević's supporters, the very same court whose actions connected with the September, 2000 elections accelerated the events of the next month, in 1999 held the opinion that the regulation was in accordance with the constitution (decision of the Federal Constitutional Court in No 107/96 from October 22, 1999).

Considering war crimes, the first year after Milošević was marked with a great imbalance between the activities of the international court and inactivity of the local legal system. Pressured primarily by demands from abroad to carry out the international obligations of the country, the Federal government brought the Regulation on the process of cooperation with the International Criminal Tribunal in the Hague (FRY Law Gazette No 30/2001, 37/2001)
 and the Federal Constitutional Court, the very same court which was the loyal companion of Milošević and the defender of his interests until the very end, stopped its implementation by a temporary measure on June 28, 2001. This has not disabled cooperation (and it will not, if the Federal Constitutional Court annul it by a decision that the Regulation is unconstitutional), as it did not disable the performance of the country's international obligation without both the Regulation and the decision of the court, because it is not founded in the act (or the regulation) but in Article 16, paragraph 2 of the federal Constitution, Security Council Resolution No 827 (from 1993) and the Statute of the International Criminal Tribunal. The ban on extradition which the federal and republic constitutions have is not an obstacle to the realization of this obligation to cooperate. Namely, this obligation does not refer to extradition nor does extradition fulfill it. At issue is a new institution, new and different from extradition, which also entered the laws of other countries (Germany, for example): tranfser of the right of jurisdiction. The institution did not even exist at the time our constitutions were established, thus it could not have been banned by them. In the unsettled post-Milošević Serbia it was - probably correctly - estimated that because of the balance of forces, there is no chance for the Federal Parliament to pass an act which would precisely regulate the legal framework for the realization of this international obligation, instead a regulation which refers to it was adopted.
 Thus, in the situation of collision between various values of the state with the rule of law priority was given to the principle of human rights over the principle of division of power.

There are still no judgments in domestic courts nor domestic charges for war crimes committed 'in the wars in which Serbia did not participate,' thus the idea that among the heavenly people a war criminal can not be born has not been abandoned yet.

A Truth and Reconciliation Commission, formed by the federal president in March, 2001, is not conceived as a form of a legal (or mixed) coping with the past, which is, from the comparative aspect, also one possibility: Namely, the truth commission does not have the authorization to do anything in connection with a form of the legal act, nor for its activities to result in initiation of proceedings. According to the announced plan, the commission is a form of coping with the past which is not within the law, almost without any authorizations, with a diffuse and imprecise mandate, with murkiness that goes so far that it has not even been regulated how those whose testimonies might be used for the establishment of the truth or to contribute to the matter of reconciliation might appear before the Commission.

Even such a commission may, to its credit, contribute to the comprehension of collective guilt. The law is not at all an appropriate means for the realization of the responsibility on the grounds of collective guilt, which itself is not a legal category (as is the case with political responsibility). However, the work of such a truth commission which deals with the truth on a macro scale on one side and on the other side the legal instruments for establishing individual guilt, above all for war crimes, are able to in a combined activity contribute to the comprehension of collective guilt and to make citizens able to accept the collective guilt of the people and the society to which they belong as a part of their own individual identity.
 This is a very important task because in Serbia there is nothing as fast as oblivion. At question is either injustice we were exposed to, or injustice done to others, or injustice done to others in our name. The matter is not, in the first case of oblivion, the overdeveloped Christian ability of forgiveness, but about insufficiently developed self-esteem, as in the second case of oblivion the matter is, again, insufficient esteem for others. Someone who does not respect himself does not have legitimacy to forgive another, and thus he hardly has the consciousness of the importance of forgiving him.

 

5. Domestic train in formation 
on track two
The train on the second track of the legal coping with the past might be made of a revision of the regulations; various forms of legal responsibility of the participants, servants and beneficiaries from the authoritarian past; rehabilitation; lustration; denationalization; compensation for victims and opening of the political police files. But, even this train has not been completed in the first year of the new authorities, although it is more complete that that from track one, as will be shown in the following survey. 

The document of the former opposition, which now holds power, is related to one part of this package of the legal coping with the past - 'Program of the Democratic Opposition of Serbia (DOS) for Democratic Serbia'. DOS promised, before the September, 2000 elections, what it would do on 'The First Day of the New Parliament', in 'The First 100 Days of the New Government' and in 'The First Year of the New Government. The program promised some measures: a halt to the implementation of the acts on media, university and privatization,
 revocation, change and adoption of numerous acts,
 and the opening of the files of the State Security Service.
 Summarising the results of their first nine months of actual power, it may be said that the promises are mostly unfulfilled.

Considering the anti-university Act on University from 1998 (Republic of Serbia Law Gazette No 20/98), draft of the act on withdrawal from force of the University Act and the draft of the act on return in force of the University Act from 1992, at the moment are just that - drafts. Thus, the fate of some mechanisms of the legal coping with the past is still uncertain because, among other things, there exists a draft of the act on withdrawal of the University Act, i.e. the possibility of revision of the choice of the teachers and associates from the period of the authoritarian regime (when the self-managing element of the university was not included because the professors' organizations did not participate the process of nomination and election), the extension of the statute of limitations for prosecution for discipline violations in the previous period (when the institution of dean as the first among equals was annulled, and government lackeys under the guise of deans exercized their arbitrary power by committing various discriminatory acts and violations of working discipline). Because the University Act from May, 1998 annulled important elements which make the very nature of the university (its autonomy from the government, self-management of internal matters and the freedom of scientific, research and educational work), whose inviolability is guaranteed by the constitutional institution of freedom guaranty for science and the university, and considering that the university was used as a means of political purges at the university itself.
 The draft shall regulate the measures for the removal of the non-law which occurred in the implementation of the act.

The Public Information Act from 1998 (Republic of Serbia Law Gazette No 36/98 and FRY Law Gazette No 1/2001) has no equal in recent history with respect to its repressive character
 and is still in force, although slightly amended: only the regulations on registration, response and correction are still in force (Act on Revocation of the Public Information Act, Republic of Serbia Law Gazette No 11/2001 from February, 15, 2001). The regulations which were the central instrument of the repression, the part of the act on misdemeanor, were revoked
. Work on the draft of the new Public Information Act is under way. 

All regulations on radio and television and the radio broadcast are still in force with all of their flaws which make it easier for the authoritarian regime to subjugate the main national system of mass media, for Radio Television Serbia (RTS) to its direct political influence and to use it as the means for aggressive nationalist plans directed neighboring peoples as well as against political opponents in Serbia, but also in unfair allocation of frequencies, which was the grossest form of discrimination. The draft of the act on radio broadcasting, recently prepared, includes the concept that the main national mass media is a public service and creates the normative conditions for this media to be freed from the direct influence of current policy.

In August, 2001, in the process of denationalization and compensation, the Serbian Justice Ministry drafted a working version on the act on return of property and compensation, in order to finally begin to remove the consequences of nationalization of property and property rights by means of agrarian reforms, confiscation, sequestration, nationalization and expropriation.

The consequences of the attacks on the state with the rule of law have not been removed even from the fundamental law of the country. Even though Milošević unconstitutionally changed the federal constitution in August, 2000 with amendments III and V (Amendments of FR Yugoslavia Constitution, FRY Law Gazette No 29/2000) among other things without the participation of the legitimate representatives from Montenegro, by which the constitutional principle of the equality of the republics was violated. It also made the parliamentiary system of two houses into a parliament of two lower houses, etc.
 Despite that, the federal constitution is still in force. Considering that the nongovernmental sector presented several visions of the constitutional future of Yugoslavia,
 the new powers, both federal and Serbian, have not yet presented a concept of constitutional reform which would remove the present unconstitutional situation without the rule of the law.

Actions for establishing legal responsibility of a certain number of the officials of the previous regime have been started. One of these is against the former head of the State Security Service and several service members charged for organising and carrying out the execution of some political opponents of the previous regime (the case of the Ibarska highway) . 

Investigative actions have been launched against some legal officials and former justice ministers mainly due to abuse of official position. Considering the violation of the law by the judges committed due to political motives, not a single action has been started, not even for the numerous cases of election fraud from 1996. There is still nobody against whom the process of estimating responsibility and suspension might be started, not even within the circle of the judges who, against the rules of their profession, enforced the anti-civilization Public Information Act from 1998. 

Regarding the political police files, the Serbian government adopted a regulation on removal of the confidential mark from the State Security Service files on citizens of the Republic of Serbia (Republic of Serbia Law Gazette No 30/2001), then changed its name to 'Regulation on the Right to Inspect Certain State Security Service files on Citizens of the Republic of Serbia' (Republic of Serbia Law Gazette No 31/2001). Citizens of Serbia who had the files as 'internal enemies, i.e. internal extremists and terrorists' have the right to inspect their files.
 The right to inspect is incomplete because it deals only with the data about the person whose the file is, not other data about him/her from other files or documents. It is also incomplete because the right is only to inspect the data in files under the category of 'internal enemies'; nor can subjects do anything with their files except read them; it is not regulated that files might be used for other purposes like academic or historical research, lustration or rehabilitation because the files are still in possession of the State Security Service.
 From the three basic possible solutions for opening the files, the one chosen is the minimal approach, thus it may be said that the regulation just slightly opened the door to the files, and we shall see whether the act on the opening of the files will be adopted in order to open the door completely - the choice of the non-governmental organizations which work on drafting the act.

Act on Extra Profit (Republic of Serbia Law Gazette No 36/2001 and 37/2001) introduced taxes on extra profits and extra property gained during Milošević's regime (from January, 1989) by use of special priveleges which others did not have, for example using 'gray emission' (privileged semi-legal access to currency) in financial transactions, importing and distributing products under an excise regime without paying duty, other import taxes, excises, other taxes on consumption or tax on circulation, importing goods under the contingent or quota regime achieved with the use of special privileges for gaining contingencies i.e. quotas, buying foreign currency under the official exchange rate of the Yugoslav People's Bank when the real rate was much higher, privileged collection of payments from frozen old foreign currency savings or savings in the pyramid banks, etc.
 In order to enable the payment of these taxes, the statute of limitations on the citizens' and tax regulations was excepted.
 

6. Instead of the conclusion: incomplete and 
nontransparent legal attitude to the 

past, without the clear order of actions 
in the future 
 

Analysing, with respect to the legal coping with the past, the actions taken by the current authorities during first year after the events of October, 2000, as well as the actions the new authorities did not conduct or even announce, one does not get the impression that behind the doing and not doing is a considered, complete concept of the attitude toward legal coping with the past, whether the matter is the policy of oblivion or the policy of remembrance. In any case, such a concept has not yet been revealed, thus the whole matter is out of the public eye, i.e. how the authorities (if they have?) a map of how to maneuver between 'Scylla of remembrance and Charybdis of oblivion'.
 Even in the aforementioned published program from the opposition before October 2000, the current rulers did not announce the complete legal coping with the past. The messy nature of the October, 2000 changes, the combination of an unarmed people's revolution and especially with some elements of coup d'etat (such as arrangements with important managers of the key positions in the army and police) contributes to some inconsistency and porosity of the current attitude to the past. 

Because of all three reasons (the nature of the fall of the previous regime and the nonexistence of a complete program of coping with the past both before the fall and after it) it is not possible to predict what actions might happen in the future, which sectors of the authoritarian past they will cope with, or even when these might be expected. In any case, it does not seem at this moment that the legal coping with the past is one of the priorities of the new authorities.

THE CLOSING WORD ABOUT AN UNCLOSED MATTER
 

With respect to the all-or-nothing dilemma which appears in connection with the fall of the authoritarian regime - to cope with the past or not to deal with it at all - it was immediately very clear in Serbia that the second would not be the way.

And, with respect to the all-or-nothing dilemma in connection with the coping with the past of the defeated regime, it become very clear in Serbia immediately after the changes that a 'quick and bloody' dealing and coping with the past would not be the solution, but rather the 'long and bloodless'.
 The nature of the lucky choice is that the attitude to the past did not even try to be realized by unachievable revenge. However, it is not luck that the version of the 'long and bloodless' variant of the coping with the past has been manifesting as 'slow and bloodless' coping with the past.

If justice is to be left unsatisfied on the matter of the past, it would not be able to pass the responsibility for that to the state with the rule of the law, because it has the instruments for the lawful and correct coping with the past. The past that has remained after the authoritarian regime must be dealt with by the state with the rule of law using the means from the state without the rule of law, by which the authoritarian regime coped with the present of that time. But there is a question: What of the means of the state with the rule of law would be utlized in the coping with the legacy of the anti-democratic culture? This is the endlessly returning story about what from the realistically possible might be actually realized. As always, the decision does not depend on the law, but on policy. Legal solutions do exist; political ones are expected.

The task of the legal coping with the past in Serbia after Milošević is a unique one compared with the process of the legal coping with the past that dozens of the countries around the world are going through now. It is unique even in comparison with other former socialist countries in Europe, although these are, to this country, the most familiar group undergoing a process of coping with the authoritarian past. The countries have to cope with the authoritarian past in the narrow meaning (to revise the legal system of the state without the rule of the law, to bring to responsibility the judges who violated the law with political motives, to open the files of the political police, etc.), but Serbia has to cope with the past after the wars, bloody ethnic conflicts, engagement of the army, police, parapolice, etc. that were the result of nationalism.
The two complex levels of the non-law produced in the recent authoritarian past of Serbia demand the legal coping with the past on both tracks. When we consider the wars, bloody ethnic conflicts, armies and paramilitary forces, polices and parapolices, a great imbalance is visible in the first year after Milošević between the activities of the Hague International Tribunal and inactivity of the domestic courts. So far the coping with the consequences of authoritarianism in the narrow meaning has been more diligently addressed. Written in the 'finished or begun' column are included: the revocation of the repressive part of the act on mass media, (partial) opening of the state security files, adoption of the act on extra profit, drafting some other acts, etc. However, some more important columns in the book-keeping of our legal coping with the past are completely missing; and the absence of three in particular is especially visible: There is no criminal responsibility of judges for the violation of the law with political motives, there is no disqualification of those who violated human rights in the previous regime (the expectation of disqualification to be lustration is groundless and not realistic) and there is no rehabilitation of the victims of the previous regime.

Analysing the actions undertaken so far by the new authority, as well as the actions the new power has not conducted or even announced; it may be concluded that behind all of its the doing and not doing is not a considered, complete concept of the attitude to the legal coping with the past, it is either the policy of oblivion or the policy of remembrance. Such a concept has not yet been revealed, thus the whole matter is out of the public eye, i.e. how the authorities have made (if they have?) a map of how to maneuver between 'Scylla of remembrance and Charybdis of oblivion
, and it was not made even before the fall of the authoritarian regime. The messy nature of the October, 2000 changes, the combination of an unarmed people's revolution, especially with some elements of coup d'etat (such as arrangements with important managers of the key positions in the army and police) contributes to some inconsistency and porosity of the current attitude to the past. An affirmative and hostile attitude to the legal coping with the past, as well as many other things, are more and more visible on one or the other side of the gap that widens more and more between the strongest opposing centers of the ruling (dis)coalition. From the point of view that the main group (with the exception of some nongovernmental organizations) mostly consisted of victim-accomplices from the previous regime, no one brings pressure to the subject of the legal coping with the past. Because of all these reasons, it is impossible to predict with certainty what kind of actions might be expected as well as with which sectors of the authoritarian past the actions would be connected. In any case, for now, it does not seem that the legal coping with the past is among the priorities of the new authorities, and it is not forced to act any other way. Thus, it seems that the past has become history in Serbia. But it has not. It only appears so. 
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� 	H. Adam, Wiedersprüche der Befreiung: Wahrheit, Gerechtigkeit und Versöhnung in Südafrika, in: H. König – M. Kohlstruck – A. Wöll (Hrsg), op. cit. (footnote 1), p. 350 and f.


� 	H. Roggemann, Politischer Systemwechsel, Systemunrecht und Strafrecht: Zur Kritik des deutschen Modells aus vergleichender Sicht, in: J. Weber - M. Piazolo (Hrsg), op. cit. (footnote 2), p. 326.


� 	For historical aspect see: N. Laroux, Das Vergessen in der Erinnerung der athenischen Demokratie, in: G. Smith – H. M. Emrich (Hrsg), Vom Nutzen des Vergessens, Berlin, 1996, C. Meier, Erinnern – Verdrängen – Vergessen (Zum öffentlichen Umgang mit schlimmer Vergangenheit in Geschichte und Gegenwart), Berichte und Abhandlungen der Berlin-Brandenburgischen Akademie der Wissenschaften, Bd. 3, Berlin, 1997, p. 59 and f. 


� 	The issue is only the forms of the direct responsibility when a legal sanction is used. It is not an issue of the instruments we may call indirect responsibility, as we can rehabilitation, compensation of the victims from the state budget, abolition, etc.; it is demonstrated by these that the participants of the past acted in an inappropriate manner as well as that sanctions against them are used.


� 	Lustration (removal of the participants, servants and the beneficiaries of the authoritarian past from public functions, with the prevention of working at the same position for a certain time) is a certain kind of legal responsibility, the most similar to penal responsibility. About the open matter of the legal nature of lustration see: A. Zidar, Lustracija - izločitev nasprotnikov demokracije z javnih položajev(Lustration, Removing of the opponents of democracy from the public positions), Ljubljana, 1996. 


� 	For example: Act on Reunion of Germany, addition II, chapter VIII, material domain H, section II, No 9, letter b, No 2, regulates such a sanction for senior state officials who violated the principles of humanity or the state with the rule of law.


� 	Regardless the great importance of this factor, there is always the influence of the other factors. Only by that it can be explained why the intensity of the legal prosecution for the Nazi crimes and for East Germany were proportionally opposite to the weight of the committed violations. About the reasons for that see: H. Roggemann, Die Justiz auf dem Prüfstand der Justiz (Zur Strafbarkeit von DDR-Richtern wegen Rechtsbeugung), in: Wissenschaftlicher Begleitband zur Ausstellung des Bundesministeriums der Justiz, Leipzig, 1994, p. 287 and f.


� 	Oftenly quoted position of H. Arendt, Vita Activa oder vom tätigen Leben, München, 1981, p. 231 and f.


� 	H. Roggemann, op. cit. (footnote 18), p. 332, comparing the legal prosecution for East German violations of the law with the examples of the other countries: 'Germany is very alone in its legal rigor.


� 	I. Kant, Metafizika morala, (Immanuel Kant, The Metaphysic of Morals), Sremski Karlovci- Novi Sad, 1993, p. 138.


� 	Börbel Bohley, cite according to R. Gössner, op. cit. (footnote 16), p.156.


� 	The citation taken from Frankfurter Rundschau, January 23, 1992, page 6: "Wir haben Gerechtigkeit erwartet und den Rechtsstaat bekommen".


� 	The Constitution of FR Yugoslavia from 1992, Article 117: 'Acts, regulations and general acts shall not have retroactive character' (paragraph 1). "Only certain regulations of the acts, if a general interest shall need it, established at the moment of their bringing, may have the retroactive character', (paragraph 2). Also in the Constitution of Republic of Serbia from 1990, Article 121: ''Act, regulation and general act shall not have retroactive character' (paragraph 1). 'Only the law shall regulate that certain regulations, if a general interest established during the process of adopting of the act shall need it, may have the retroactive character' (paragraph 2).


� 	The Constitution of FR Yugoslavia from 1992, Article 27: 'Person shall not be punished for an action which was not a punishable act in accordance with an act or rule before it was committed, nor shall he/she be charged for the action when there was not a regulation for it'. (paragraph 1).'Criminal actions and criminal sanctions shall be regulated by the law' (paragraph 2). The Constitution of Republic of Serbia from 1990, Article 121: 'Punishable actions shall be established in accordance to the law as well as the penalties for them, i.e. in accordance with some other rule which was in force at the moment when the action was committed, with the exception when the new act or rule is more moderate for the culprit' (paragraph 3) 


� 	About Radbruch's formula see: D. Basta, Petnaest minuta o prirodi Radbruhove formule(Fifteen Minutes on the Nature of Radbruch's Formula), Arhiv za pravne i društvene nauke, 1-3, 1996, page 3 and further: A. Molnar, Radbruchova formula u Dreierovoj interpretaciji(Radbruch's Formula in Dreier's Interpretation), Pravni zivot, 12, 1996, page 17 and further: V. V. Vodinelić, Jusnaturalizam, napred! - Marksizam, stoj!(Jusnaturalism, Go! - Marxism, Stop!) (Povodom jedne smene na pravnoteorijskoj sceni), Pravni život, 12, 1996, page 66 and further.


� 	G. Radbruch, Gesetz und Recht, Stuttgarter Rundschau, 1, 1947, page 5; the same, Vorschule der Rechtsphiilosophie, Heidelberg, 1948, page 35.


� 	G. Radbruch, Fünf Minuten Rechtsphilosophie, 1945, in: the same, Gesamtausgabe, Bd. 3, Rechtsphilosophie III, Heidelberg, 1990, page 79 = Rechtsphilosophie, 1973, Stuttgart, 1973, page 327 = Filozofija prava, Beograd, 1980, page 266.


� 	G. Radbruch, Gesetzliches Unrecht und übergesetzliches Recht, Süddeutsche Juristen-Zeitung, 1946, page 107 = Gesamtausgabe, Bd. 3, Rechtsphilosophie III, Heidelberg, 1990, page 89 = Rechtsphilosophie, Stuttgart, 1973, page 339 and further = Filozofija prava, Belgrade, 1980, page 288 and further.


� 	G. Radbruch, Gesetzliches Unrecht und übergesetzliches Recht, Süddeutsche Juristen-Zeitung, 2, 1946, page 107 (left galley-proof) = Gesamtausgabe, Bd. 3, Rechtsphilosophie III, Heidelberg, 1990, page 89 = Rechtsphilosophie, Stuttgart, 1973, page 339 and further = Filozofija prava, Belgrade, 1980, page 288.


� 	G. Radbruch, Gesetzliches Unrecht und übergesetzliches Recht, Süddeutsche Juristen-Zeitung, 1946, page 107 (right galley-proof) = Gesamtausgabe, Bd. 3, Rechtsphilosophie III, Heidelberg, 1990, page 89 = Rechtsphilosophie, Stuttgart, 1973, page 339 and f. = Filozofija prava, Belgrade, 1980, page. 288 and f.; Fünf Minuten Rechtsphilosophie, 1945, in: G. Radbruch, Gesamtausgabe, Bd. 3, Rechtsphilosophie III, Heidelberg, 1990, page 79 = Rechtsphilosophie, 1973, Stuttgart, 1973, page. 327 = Filozofija prava, Belgrade, 1980, page 266.


� 	About the illegitimate function and punishable function of the lawful state without the rule of law concept see C. Laage, Die Auseinandersetzung um den Begriff des gesetzlichen Unrechts nach 1945, in: T. Blanke and other (Hrsg), op. cit. (footnote 13), page. 266, J. Perels, Die Restauration der Rechtslehre nach 1945, in: the same, page 237. 


� 	In the post-war German theory and legal practice it actually happened. About the reason for success of Radbruch's formula see: M. Walther, Hat der juristische Positivismus die deutschen Juristen wehrlos gemacht?, in: T. Blanke and others (Hrsg), op. cit. (footnote 13), page 316 and f.


� 	G. Radbruch, Zur Diskussion über die Verbrechen gegen die Menschlichkeit, Süddeutsche Juristenzeitung 1947, galley-proof 136: That conception '...is limited by singular conditions of twelve years of Nazism'. 


40 	See about the juridical decisions in: C. Laage, op. cit. (footnote 37), page. 277 issue. 78, also: F. Langer, Der Gedanke des Naturrechts seit Weimar und in der Rechtsprechung der Bundesrepublik, Bonn, 1959, page 93 and f. 





� 	See about the literature in: B. Schumacher, Rezeption und Kritik der Radbruchschen Formel, Göttingen, 1985, page 31 and f. 


� 	The Law Gazette of the Control Council, 3, 1946, page 50 - Description of the crimes against humanity was not final, but the catalogue was open.


� 	OGHSt 2 269 (page 271 and f.) from November 11, 1949. and other decisions given in: C. Laage, op. cit. (footnote 37), page 274 prim. 63.


� 	G. Radbruch, op. cit. (footnote 39), galley-proof 135; the same Gesetz und Recht, Stuttgarter Rundschau, 1, 1947, page 5, and others who accepted the position, and were mentioned in: C. Laage, op. cit. (footnote 37), page. 291 prim. 154.


� 	About the typical exceptions see: V. V. Vodinelić, Intertemporalno građansko pravo(The Intertemporal Citizen's Rights) (O povratnom dejstvu građanskopravnih normi), Anali Pravnog fakulteta u Beogradu, 1-3, 1991, page 70 and f. 


� 	About the juridical decisions and about the authors whose position was that the prohibition on retroactivity did not prevent the realization of the Control Council Act No 10 see: C. Laage, op. cit. (footnote 37), page 291 prim. 150, 292 prim. 157, 158. 


� 	The Constitution of FR Yugoslavia, article 16, paragraph 2: 'The international treaties which are confirmed and done in accordance with the constitution as well as the generally accepted rules of the international law are the integral part of the internal juridical system'.


� 	L. M. Peschel-Gutzeit – B. Geigle, Die Bedeutung des Nürnberger Juristenprozesses für die justitielle Bearbeitung der DDR-Vergangenheit, in: H. König – M. Kohlstruck – A. Wöll (Hrsg), op. cit. (footnote 1), page. 132. 


� 	This is indicated by F.C. Schroeder, Der Rechtsstaat hat die Pflicht zur Wiederherstellung der Gerechtigkeit, in J. Weber - M.Piazolo (Hrsg.) quot. (in example 2), page 324.


� 	Retroactive prohibition "nullum crimen sine lege, nulla poena sine lege" was created in the age of enlightenment in order a human being, as beholder of innate, natural rights, to be protected from unpredictable and arbitrariness of the state, and the court should convict him/her only if the legislator made it before he committed an action, by which the idea of Montesquieu on the division of power was made concrete. See about it in: L. M. Peschel-Gutzeit – B. Geigle, op. cit. (footnote 48), page 113 and f.


� 	The citations from the verdict, see in: C. Laage, op. cit. (footnote 37), page 292 prim. 158.


� 	Hans Kelsen, Will the Judgment in the Nuremberg Trial Constitute a Precedent in International Law?, The International Law Quarterly, 1, 1947, page. 165.


� 	As it is in the verdict of OGHSt, 2, page 380 from March 21, 1950, see cite in: C. Laage, op. cit. (footnote 37), page 293 prim. 162. 


� 	That was stressed in the attempts of prevention of the subsequent punishment for the Nazi crimes, see: A. Arndt, Das Verbrechen der Euthanasie, in: Konstanzer Juristentag, 2.-5. June 1947, Tübingen, 1947, page. 199, J. Perels, op. cit. (footnote 37), page. 250, C. Laage, op. cit. Footnote 37), page. 292 and f. 


� 	The practical importance of the legal methodology was proven after the defeat of Nazism when it was prohibited to interpret rights in accordance to Nazi theories or in accordance with the decisions and the literature that expressed Nazi ideas (Act on Military Government, Article III, The Law Gazette of the military government of Germany No 1, page 11)


� 	W. Hassemer, in: A. Kaufmann (Hrsg), Rechtstheorie (Ansätze zu einem kritischen Rechtsverständnis), Karlsruhe, 1971, page. 29. 


� 	R. Dreier, Juristische Vergangenheitsbewältigung, Baden-Baden, 1995, page 28 (my italics), on the occasion of the criminal prosecution after the fall of East Germany.


� 	Federal Constitutional Court did not consider it unconstitutional, see: B. Schlink, Die Bewältigung von Vergangenheit durch Recht, in: H. König – M. Kohlstruck – A. Wöll (Hrsg), op. cit. (footnote 1), page. 442.


� 	Predominant general interest is a constitutional condition for retroactivity, also see 29.


� 	It is in accordance with the guilty principle: a citizen shall not be guilty if he did not or could not consider his/her actions as punishable, but his guilt is not under question when at issue is his/her position on the length of the statute of limitations. B. Schlink, op. cit. (footnote 58), page 442 and f.


� 	C. Schaefgen, Wer richtet die Richter? Die Rechtsbeugungsverfahren gegen DDR-Juristen: Ergebnisse, Kritik, in J. Weber - M. Piazolo (Hrsg), op. cit. (footnote 2), page 253.


� 	"Too hastily subsequent forgiveness supports the fallen systems. The public officials of all systems must learn that they may be called for the responsibility for their decisions' , Börbel Bohley, cite acc. to R. Gössner, op. cit. (footnote 16), page 156. 


� 	I use the expression "the state without the rule of law", as it will be seen from the text, as a marker for the deficits of the state with the rule of law in the previous period of the authoritarian authority. - When the legal prevailing over the history of East Germany started, the debate whether East Germany was an illegitimate state (Unrechtsstaat) also began. To avoid groundless equalization with the Nazi state, and for marking of nature of East German regime special terms were invented, 'before the legitimate state' (before the state with the rule of law) (Vor-Rechtsstaat), B. Pieroth, Der Rechtsstaat und die Aufarbeitung der vorrechtsstaatlicher Vergangenheit, Neue Justiz, 3, 1992, page. 89, I. Wagner, Die DDR – "Ein Unrechtsstaat"?, in: L. Bisky – U.-J. Heuer – M. Schumann (Hrsg), op. cit. (footnote 16), page. 190, P. Schneider, Rechtsstaat und Unrechtsstaat, Kritische Vierteljahresschrift für Gesetzgebung und Rechtswissenschaft, 1, 1996, page. 21 prim. 55; 'lawless state'(Ohnrechtsstaat), G. Dilcher, Einleitung, in: the same, (Hrsg), Rechtserfahrung DDR (Sozialistische Modernisierung oder Entrechtlichung der Gesellschaft?), 1997, page. 12. – On illegitimate state and before the state with the rule of law, see: i H. Roggemann, op. cit. (prim. 18). 


� 	F. Engels – K. Marx, Die heilige Familie, in: the same, Werke, Bd. 2., Berlin, 1974, page 85: 'Idea' always disgraces itself if it is different from 'interest'.


� 	Amendments III and V of the federal Constitution (FRY Law Gazette 29/2000, July 6, 2000.), brought in a unconstitutional procedure, deprived the member republics of the right to act like states in the federal parliament and at the election of the federal president, as well as of the constitutional of equality of the member republics by which was eliminated Yugoslavia which in the federal Constitution (article 1 and 2) was defined in accordance with the principles as constitutional. For more details see: V. V. Vodinelić, Zweite Verfassung des dritten Jugoslawien oder erste Verfassung des vierten Jugoslawien? - Die Änderungen der jugoslawischen Verfassung 2000, Berliner Osteuropa Info (Informationsdienst des Osteuropa Instituts der Freien Universität Berlin), 16, 2001.


� 	See: V. V. Vodinelić, Serbia without University - Legal Consequences of the 1998 University Act, Sociologija, 4, 1998, p. 509 and f., the same, Das Mediengesetz 1998 – Ein Ausschnitt aus der Unrechtslandschaft Serbiens, Berliner Osteuropa Info (Informationsdienst des Osteuropa Instituts der Freien Universität Berlin), 15, 2000, p. 42 and f.


� 	See: V. Rakić-Vodinelić, Izborna krađa (pravni aspekt)(Electoral Fraud, legal aspect), Belgrade, 1997, K. Čavoški, Lex specialis, in: the same (ur.), Ustavnost i vladavina prava (Constitutionality and the rule of law), Belgrade, 2000, p. 381 and f.


� 	J. Isensee, op. cit. (footnote 6), p.102. The title of the work is characteristic: E. Schmidt-Jortzig, Der Rechtsstaat ist nicht hilflos, in: J. Weber – M. Piazolo (Hrsg), op. cit. (footnote 2), p. 305. 


� 	A functional state with the rule of law shall be built by legal coping with the legacy of the authoritarian past, which finds its place among the criteria for EU membership (Copenhagen, European Council, June 1993) which demands institutional stability as a guarantee for the democratic order, the order of the state with the rule of law and the respect of human rights.


� 	Slovenia brought in 1996 Zakon o popravi krivic, (Act on Rehabilitation and Compensation) by which former political prisoners (sentenced in period 15.5.1945 - 2.7.1990) or their family members were granted the right to compensation and the rights on pension and disability insurance.


� 	Serbian law professional literature on the personal data protection:


V. V. Vodinelić, Obrada podataka i zaštita ličnosti(Personal Data Processing and Protection), Anali Pravnog fakulteta u Beogradu, 2-3, 1989, pages 172-196; the same: Ustav i nova lična prava(Constitution and New Personal Rights), Arhiv za pravne i društvene nauke, 2-3, 1991, page 256 and f.; the same: Pravo na lični podatak - čovek izmeðu podataka, kompjutera i prava (Right on Personal Data - Man Between Data, Computer and Law), Izbor sudske prakse, 7-8, 1993, pages 81-87 = Kompjuteri i pravo(Computers and Law), 1-2, 1993, pages 75-89; S. Lilić, Pravo, informatička tehnologija i zaštita podataka(Law, Information Technology and Data Protection), Anali Pravnog fakulteta u Beogradu, 2-3, 1989, pages 216 and f.; the same, Pravna informatika(Legal Informatics), Belgrade, 1991, pages 196 and f.: A. Resanović, Upravno-pravna zaštita prava građana na privatnost(Legal Protection of Citizens' Right to Private Life), Pravni život, 9, 1995, pages. 627-639; D. Gajić, Zaštita podataka o ličnosti prema Ustavu SRJ i predlogu Zakona o zaštiti podataka o ličnosti(Personal Data Protection According to the FRY Constitution and Personal Data Protection Bill) , Sudska praksa, 3, 1996, pages. 45-49.


� 	FRY Constitution(1992), Article 33: 'Personal data protection shall be guaranteed' (paragraph 1); 'The usage of the personal data which is not according to the purpose these were collected shall be prohibited' (paragraph 2); 'Everybody shall have the right to be informed about the personal data related to himself/herself, as well as to the legal protection in the case of abuse of these' (paragraph 3); 'Personal data collection, processing, usage and the protection shall be regulated in the accordance with the federal act'(paragraph 4).


About the narrowness of the guarantees from the Republic of Serbia Constitution from 1990 (Article 20, paragraph 1: 'Personal data confidentiality protection shall be guaranteed'; paragraph 2: 'Personal data collection, processing and usage shall be regulated by law', see: V. V. Vodinelić, Ustav (The Constitution) (op. cit. footnote 1), pages 256 and f; the same, Pravo na lični podatak (The Right to Personal Data)(op. cit. footnote 1), Izbor sudske prakse, 7-8, 1993, page 81 and f. = Kompjuteri i pravo(Computers and Law), 1-2, 1993, page 75 and f. 


3 	A wide range of the rights given to the citizens, Act on Personal Data Protection give the protection to the majority of the citizens' interests whose protection is legitimate in the processing of personal data. Compare the legal provisions (Articles 4, 11, 12, 15, 16, 17 and 18) with the list of legitimate interests given in: V. V. Vodinelić: Obrada podataka (Personal Data Processing) (op. cit. footnote 1), pages 192 and f.; the same: Pravo na lični podatak (The Right to Personal Data)(op. cit. footnote 1), Izbor sudske prakse, 7-8, 1993, pages 83 and f. = Kompjuteri i pravo(Computers and Law), 1-2, 1993, pages 78 and f.


� 	In the changed title of the Regulation is written: 'The Regulation on certain file inspection access...'; in Article 1" Republic of Serbia Ministry of Internal Affairs 'shall enable the access to the files...' ; and in Article 3: Republic of Serbia Ministry of Internal Affairs - State Security Service shall be obliged to 'enable the citizen to inspect his/her own file'.


� 	Article 1 in the version of the Regulation on the amendments of the Regulation says: 'State Security Service files carried out on citizens of the Republic of Serbia, and with the relation with ...', those concerned with the language of legal regulations will notice that both the writers of the norms of the Regulation and the Regulation on the amendments of the Regulation and the proof readers of the two regulations did not pay attention to plural forms of Serbian noun 'file', of course the precision of the change is very important, because the certainty of the regulations does not tolerate such inaccuracy. 


� 	Provision from Article 2 gives an order to Republic of Serbia Ministry of Internal Affairs to 'publish the list of all citizens' who have the files under Article 1. In the performance of the Regulation it was given up, instead of the list, all interested citizens were invited to check out whether they had files in the State Security Service. The exception occurred probably because of the fear that the revealing of the names on the list might cause illegal injures to the persons. But, considering the fact that the revealing of the names on the list was related to 'the matter of internal enemies, i.e. internal extremism and terrorism' (Article 1) it must not always be defamatory in the context about the subject of the file (the enemy of the authoritarian regime); it should be more probably that they gave up the publishing of the list inspired by noticing that behind such a list of names, which would not be based with the previous agreement of the persons, was hidden an inappropriate violation of the rights on privacy: because the interest of the person to be anonymous might be more relevant than the interest of information by publishing the list, and also because the same aim (notifying the persons about the fact that he/she had a file) might be achieved by different manners without the publishing of the names and interference into privacy (by the individual information either after the initiative of the service or the person).


� 	Gesetz über die Unterlagen des Staatssicherheitsdienstes der ehemaligen Deutschen Demokratischen Republik (Stasi-Unterlagen-Gesetz), from December 12, 1991. (Bundesgesetzblatt I, page 2272), changed for the last time by the fourth Act on the Amendments of the Act, from December 12, 1998. (Bundesgesetzblatt I, page 3778).


� 	About the attitude to the (non)coping with the past see: V. V. Vodinelić, Pravna odgovornost za autoritarnu prošlost - jedan vid pravnog prevladavanja prošlosti(Legal Responsibility for the Authoritarian Past - a Form of Legal Coping with the Past), Nova srpska politička misao, 1-2, 2000.


� 	See examples in: S. Simitis, Referat, in: W. Hassemer – Karl Starzacher (Hsg), Datenschutz und Stasi-Unterlagen (Verdrängen oder Bewältigen?), Baden-Baden, 1993, pages 36 and f. Destruction of the files was also suggested in East Germany, in the early stage of the peaceful revolution in 1989, both in demonstrations and at the Round Table on security, see: H.-M. Lochen, Die Umgang mit den Stasi-Unterlagen, in: G. Brunner (Hrsg), Juristische Bewältigung des kommunistischen Unrechts in Osteuropa und Deutschland, Berlin, 1995, pages 256, 257. 


� 	Hungarian Act on examining the persons on certain important functions from 1994 did not regulate the file opening (the act in that version was in force only a few months); the Constitutional Court brought the judgment that the act was anti-constitutional (i) due to the omission, because the information the state security service previously collected in an unlawful manner could not be confidential; thus the court ordered the parliament to change the act and to regulate access to the files, both to the subjects of the files and for the scientific and historical processing, which was done in 1996 with the still in force Act on Lustration and opening of files, see: A. Schauschitz, Vergangenheitsbewältigung in Ungarn – Dossier und Analyse, in: H. König – M. Kohlstruck – A. Wöll (Hrsg), op. cit. (footnote 10), pages 243, 244. 


� 	See: B. Banaszak, Die juristische Bewältigung des kommunistischen Unrechts in Polen; in: G. Brunner (Hrsg), op. cit. (footnote 9), pages 52., 47 and f.; P. Mohlek, Die juristische Auseinandersetzung mit der kommunistischen Vergangenheit in Polen, in: G. Brunner (Hrsg), op. cit. (footnote 9), pages 78, 74 and f.


� 	S. Simitis, op. cit.(footnote 9), p. 35.


� 	S. Grabowski, Vergangenheitsbewältigung in Polen – Dossier und Analyse, in: H. König – M. Kohlstruck – A. Wöll (Hrsg), op. cit. (footnote 10), p. 287.


� 	It is not good because it was done by a regulation, not by an act. Considering that the opening of the files is important from the aspect of several constitutional rights (at least from the aspect of the personal data protection right and the right to privacy) the matter should have been regulated immediately by the Act. The opening of the files in other countries was regulated by the act, our regulation by the Regulation is an isolated case in comparative law.


� 	About the scope of destruction of the files in Germany (Reisswolf action and other), see: H.-M. Lochen, op. cit. (footnote 9), pages 255 and f.; for the estimations that in Czech Republic two-thirds to half of the state security service and acts were destroyed, see: C. Brenner, Vergangenheitsbewältigung und Vergangenheitsdiskurs in Tschechien 1989-1998 in: H. König – M. Kohlstruck – A. Wöll (Hrsg), op. cit. (footnote 10), p. 211; about the destruction in Hungary, see: G. Józsa, Aufarbeitung der kommunistischen Vergangenheit in Ungarn, Berichte des Bundesinstituts für ostwissenschaftliche und internationale Studien, 5, 1998, pages 9 and f; about the destruction in Poland, see: P. Mohlek, op. cit. (footnote 11), p. 75.


� 	Cite from the Act footnote 7. 


� 	The number of interested third persons was greater than the number of those interested in their own files, see: H.-M. Lochen, op. cit. (footnote 9), pages 270, 277. – Third persons have the subsidiary right to inspect the files: the right to inspection shall be given to them if the statement given by the authority which keeps and manages the files is not enough (§ 19 paragraph 6).


� 	Named after the first federal commissioner for the files, who was the head of the service more than ten years. 


� 	See: A. Schauschitz, op. cit. (footnote 10), p. 242.


� 	See: C. Brenner, op. cit. (footnote 15), p. 215.


� 	Czech Republic Act from 1996, Sbírká zakonu Češké Republiky 140/1996; Hungarian Act No, LXVII from 1996, Magyar Közlöny 61/1996 from 1996; Poland Act from 1998.


� 	See: C. Brenner, op. cit. (footnote 15), p. 215.


� 	G. Józsa, op. cit. (footnote 15), p. 17.


� 	Like in 21 and 22.


� 	For example, in the Czech Republic the Act on condition of maintaining certain functions in the state organs and organizations, Sbírká zakonu Češké a Slovenské Federativni Republiky 451/1991., whose validity was extended in 1995 for two years; in Hungary The Act No LXVII from 1996, Magyar Közlöny 61/1996.from 1996; in Poland the Act from April 11,1997 on revealing of the work or the service in the state security service organs in period 1944 - 1990, of the entities which perform public functions, was changed several times in 1998.


� 	See: G. Józsa, op. cit. (footnote 15), p. 17; G. Brunner – G. Halmai, Die juristische Bewältigung des kommunistischen Unrechts in Ungarn, in: G. Brunner (Hrsg), op. cit. (footnote 9), page 22 and f.


� 	See: A. Schauschitz, op. cit. (footnote 10), page 241 and f.


� 	That provision from the Regulation does not have the legal obligatory consequence, and its role is just to announce the work on the future act as well as to reveal the readiness of the government that brought the Regulation, to propose later to the parliament an act on the final regulation of the personal data files opening.


� 	About the factors that influence such a decision, see: V. V. Vodinelić, op. cit. (footnote 8).


� 	Besides the lower courts, the same was said by the German Supreme Court; see the decision in Neue Juristische Wochenschrift 1992, pages 1975 and f.


31 	Everywhere, sooner or later, the awareness showed up that the unreliability of the information from the state security service files (among other things due to the confabulation of the denouncers or the service workers, who sometimes worked with a production quota, and also due to their exaggeration in order to confirm the justification of their role and to give importance to themselves) does not allow a reconstruction of the picture of the time the files belong to from the historical aspect. However, a reliable conclusion might be drawn on the grounds of the files; the conclusions about the service whose files (considering the profile of the information it collected and processed and the actions it conducted), about the denouncers, and thus about the political culture of the population in a certain period of time.





� 	In this context it should be noticed that even now according to the Montenegro Act on conditions on publishing of the private diaries, letters, portraits, photos and phonograms (Republic of Montenegro Law Gazette 2/1980) publication of a personal record (letter, diary and such), audio or photo recording of the person is allowed without his permission if the publication is needed for 'research of our social development' (Article 5, paragraph 1, clause 2)


A person who was engaged in the support of an authoritarian regime with denunciation, and often from that had benefits for himself, cannot count on the protection of anonymity because that activity made him a person of legitimate interest of the public, which prevails over his interest for the protection of privacy. 


� 	See ex. 28.


� 	See: H.-M. Lochen, op. cit. (footnote 9), p. 263.


� 	Because it cannot be considered that these 'disappeared' (taken without authorization), some of the files established in the period the Regulation observes (from the founding of the service until June 2, 2001), or these disappeared before October, 2000 or after it, it is not disputable that the right to inspect is related to the files themselves. In the period after the fall of the authoritarian regime there were internal and other destruction of the files, but also the disappearance, theft and the like; for blackmail of persons with the files among other purposes. See literature in example 15. Thus the German Act (cite in example 7), in order to enable the right to inspection, obligates everyone who possess the file, its copy, or certificate of the file, to give it to the Gauck-authority(§ 8). 


� 	About the basic matters of the legal coping with the past, see: V. V. V. Vodinelić, Pravna odgovornost za autoritarnu prošlost (jedan vid pravnog prevladavanja prošlosti)(Legal Responsibility for the Authoritarian Past(one form of legal coping with the past), Nova srpska politička misao, 1-2, 2000.


� 	U. Ewald, Strafrecht und Umgang mit der staatssozialistischen Vergangenheit in Ländern Mittel- und Osteuropas, in: L. Bisky – U.-J. Heuer – M. Schumann (Hrsg), "Unrechtsstaat"? (Politische Justiz und die Aufarbeitung der DDR-Vergangenheit, Hamburg, 1994, pages 70 and f., A. Krzemiński, Zwischen Amnestie und Aufarbeitung – Das polnische Beispiel, in: J. Weber – M. Piazolo (Hrsg), Justiz im Zwielicht – Ihre Rolle in Diktaturen und die Antwort des Rechtsstaates, München, 1998, p. 163, C. Brenner, Vergangenheitspolitik und Vergangenheitsdiskurs in Tschechein 1989-1998. in: H. König – M. Kohlstruck – A. Wöll (Hrsg), Vergangenheitsbewältigung am Ende des zwanzigsten Jahrhunderts, Leviathan, Zeitschrift für Sozialwissenschaft, Soderheft 18, 1998, Opladen-Wiesbaden, 1998, p. 216. C. Schaefgen, Wer richtet die Richter? Die Rechtsbeugungsverfahren gegen DDR-Juristen: Ergebnisse, Kritik (Justizunrecht in der DDR – Erscheinungsformen und tatsächliche Möglichkeiten der Strafverfolgung), in: J. Weber – M. Piazolo (Hrsg), the same, pages 241, 248.


� 	H. Roggemann, Richterstrafbarkeit und Wechsel der Rechtsordnung (Das BGH-Urteil zur Rechtsbeugung durch DDR-Richter), Juristenzeitung 15-16, 1994, p. 769.


� 	F.-C. Schröder, Zehn Jahre strafrechtliche Aufarbeitung des DDR-Unrechts, Neue Juristische Wochenschrift, 41, 2000, p. 3022 prim. 101.


� 	C. Schaefgen, op. cit. (footnote 2), p. 248.


� 	More details in: C. Schaefgen, op. cit. (footnote 2), p. 246.


� 	Constant practice of the BGH, beginning with the decision from December, 13, 1991 (BGHSt 40, 30 and f.). 


� 	The practice of the Supreme Court met both support and fierce criticism, see: C. Schaefgen, op. cit. (footnote 2), pages 248 and f.: F.-C. Schröder, op. cit. (footnote 4), pages 3018 and f. – Real limitation factor for the trials against East German judges who violated the law because it consisted of a ban on retroactivity and thus it was considered that the East German judges and prosecutors acted in a different legal order with different values, and they were obliged to respect it. Considering the violations of the law by judges here time does not have any role, because the fundamental comprehension of the constitution, law, the state, and legal methodology which was proclaimed then was the same as it is now, after the fall of the regime.


� 	See: F.-C. Schröder, op. cit. (footnote 4), p. 3022, C. Schaefgen, op. cit. (footnote 2), p. 248 prim. 22.


� 	Program, p. 3 under eight.


� 	Program, pages 5 and f.


� 	Program, p. 3 under six


� 	Program, p. 6.


� 	Article 243 of the Republic of Serbia Criminal Code (SRS Law Gazette 26/77, RS Law Gazette 16/90, 47/94): 'A judge or juror who in the court proceedings with the aim of gaining benefit to some other person or to cause damage to him/her, commits an unlawful act or violates the law in some other way, shall be punished with six months to five years imprisonment'. The same Article 181 of Yugoslavia Criminal Code (FRY Law Gazette 38/90, FRY Law Gazette 37/93); Article 223 of Montenegro Criminal Code (Republic of Montenegro Law Gazette 42/93).


� 	W. Höpken, „Vergangenheitsbewältigung“ in Südosteuropa: Chance oder Last?, SüdostEuropa, Zeitschrift für Gegenwartsforschung, 11-12, 1999, p. 628 indicates that the basic miscarriage exists in the former socialist countries of southeastern Europe. 


16 O. Kirchheimer, Politische Justiz (Verwendung juristischer Verfahrensmöglichkeiten zu politischen Zwecken), Neuwied-Berlin, 1965.





� O. Kirchheimer, op. cit. (footnote 16), pages 173, 183.


� 	Article 95, paragraph 1, clause 4 of the Yugoslav Criminal Code prescribes that the criminal prosecution cannot be conducted after five years from the moment when the crime punishable by at least three years of imprisonment was committed.


� 	C. Schaefgen, op. cit. (footnote 2), p. 241.


� 	Article 117 of FRY Constitution from 1992: 'Acts, other regulations and general acts shall not be retroactive'. (paragraph 1). 'Only some provisions of the act, if the general interests shall demand it, established when these are adopted, shall be retroactive' (paragraph 2). Article 121 of the Republic of Serbia Constitution from 1990:'Acts, other regulation or general act shall not be retroactive' (paragraph 1). 'Only the law may derogate that some provisions, if the general interest shall demand it, may be retroactive'(paragraph 2).


� 	See: G. Józsa, Aufarbeitung der kommunistischen Vergangenheit in Ungarn, Berichte des Bundesinstituts für ostwissenschaftliche und internationale Studien, 5, 1998, p. 12.


� 	H. Quaritsch, Theorie der Vergangenheitsbewältigung, Der Staat, 4, 1992, p. 519 and f., he notices, on the grounds of historical and comparative study the ten regularities on the usage or omissions of the usage of the disqualification of public officials, executors and the supporters of the previous regime. 


� 	Earlier history of lustration, from the classical period, is shown in: A. Zidar, Lustracija (Izločitev nasprotnikov demokracije z javnih položajev)(Lustration, Removing of the opponents of democracy from the public positions), Ljubljana, 1996.


� 	This solution regulates, for example, Hungarian Act No XXIII from March 8, 1994., amendmented on July 3, 1996., on the grounds ofwhich, in the first year of its use (till the end of 1997) around 500 persons were investigated.


4 	A. Zidar, Lustracija (Uklanjanje protivnika demokratije s javnih funkcija)(Lustration, Removing of the opponents of democracy from the public positions), Belgrade, pages 38, 52, 57 and f.; insists that the lustration does not have the punitive character at all. '...acts on lustration do not prescribe sanctions, but regulate the additional conditions for the performance of the public jobs' (p. 73). - It is certain, in any case, that it, not even in its punitive element, is not a legal sanction against a crime. 





� 	In Hungary (according to the act mentioned in 3) a person is subject to disqualification by function in the state security service organs, status of agent or informant of the service, high function in the state or party apparatus, membership in certain fascist organizations, in labor militia, etc. For the same solutions are, for example: H. Schwartz, Lustration in Eastern Europe, pages 461 and f. (cites in: B. Milosavljević – Đ. Pavićević, Secret Files/ Opening the Files of State Security Service/, Belgrade, 2001, p. 111; also see: A. Zidar, op. cit. /footnote 2/, p. 94); and A. Zidar, p. 207.


� 	Considering the comparative experience from the legal aspect, A. Zidar, op. cit. (footnote 2) rightly points out that as the weakest point and the greatest defect of contemporary lustration was the very action (pages 57 and f.). Those who experienced the lustration action were endangered most with the improper construction of the process (examples of the procession solutions on pages 98, 206), especially because sometimes they did not have the basic process rights (p. 103)


� 	It is regulated by the SFRY(former Yugoslavia) Criminal Code (SFRY Law Gazette No 44/76, 36/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90; FRY Law Gazette No 35/92, 16/93, 37/93, 24/94), Article 61, paragraph 4 (Act on amendments of FRY Criminal Code, FRY Law Gazette No 37/93, Article 16): 'The following security measures shall be sentenced to the culprits: ...4) ban on performing professional job, activity or duty...' 


� 	This difference is pointed out by A. Zidar, op. cit. (footnote 2), pages 52-53.


� 	Explanations why the courts are not appropriate organs for the realization of lustration, se: A. Zidar, op. cit., p.104.


� 	Differences in the duration of the period (regulated by law, or suggested): 9 years in Czech republic, 15 years in Germany, 10 years in Hungary, 5 years in Bulgaria, 6 years in Romania, 8 years in Slovenia.


� 	A. Zidar, op. cit. (footnote 2), p. 195. 


� 	Ibid.


� 	For example, The Courts of People's Honor (which in Serbia were working even during the Second World War) after the liberation punished the collaborators of the occupier by loss of citizens’ rights, loss of honorable rights, confiscation, forced labor.


� 	About the different meaning according to which in other socialist countries of Europe it may be considered that the victims there at the same time were also the accomplices, see A. Zidar, op. cit. (footnote 2), pages 41 and f. 


� 	Disqualification (conditions for it, variants and techniques of disqualification, legal procedure, consequences, etc.) might be regulated uniquely, by one act for all violations of human rights on the grounds of which the disqualification may be possible; or sectional, by several acts, separately for example, for the violations of human rights in state security service, in mass media, in university, in the legal system, etc.


� 	This 'natural' limitation for every measure, about which it must be taken care in order the system not to be disabled from functioning, must be omitted sometimes in history. For example, denazification at the beginning removed so many employees because of their connections with the Nazi order, that soon it had to be stopped because there were not enough people to work. 


� 	Typically for the former socialist countries after the change that the matter of lustration entered or left the parliament depending on whether the parties in power had the continuity or discontinuity with the previous regime. Very illustrative example for this is Hungary, see: G. Józsa, Aufarbeitung der kommunistischen Vergangenheit in Ungarn, Berichte des Bundesinstituts für ostwissenschaftliche und internationale Studien, 5, 1998, pages 18 and f.. 


� 	Article 1: 'Amnesty shall be given to the persons who by October 7, 2000 have committed or for whom there is a grounded suspicion that they have committed criminal actions of: refusal to receive and use arms under Article 202, not responding to the call and avoiding military service under Article 214, avoiding military service by self disabling or by deceit under Article 215, self-willed removal or escape from Yugoslav Army under Article 217, avoiding the census and examination under Article 218 and nonfulfillment of the material obligation under Article 219, regulated by the Federal Republic of Yugoslavia Criminal Code (SFRY Law Gazette, No 44/76, 36/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90 and FRY Law Gazette No 35/92, 16/93, 37/93 and 24/94).


Amnesty is also given by this Act to persons who in the period between April 7, 1992 and October 7, 2000 committed, or there is a grounded suspicion that they committed, the criminal acts of: prevention of the fight against the enemy under Article 118, armed rebellion under Article 124, call for the forced change of the constitutional order under Article 133, associating for hostile activities under Article 136, and the damage of the respect of FRY from under Article 157, regulated by FRY Criminal Code (SFRY Law Gazette No 44/76, 36/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90 and FRY Law Gazette No 35/92, 16/93, 37/93 and 24/94).


Amnesty from paragraphs 1 and 2 of this article includes freeing from criminal prosecution, freeing from punishment and deletion of the sentence'


Article 2: 'Persons who by October 7, 2000 were sentenced for the criminal activities regulated by FRY Criminal Code shall be freed from one quarter of the final and binding sentence of imprisonment, except the persons finally and binding sentenced for the criminal activity of terrorism under Article 125, for criminal activities against humanity and international law from Chapter XVI, for criminal activity of unauthorized production and circulation of narcotics under Article 245 and for criminal activity of making possible the use of narcotics under Article 246 of FRY Criminal Code (SFRY Law Gazette No 44/76, 36/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90 and FRY Law Gazette No 35/92, 16/93, 37/93 and 24/94).”


Article 3: "If criminal proceedings against the persons under Article 1 of this act have not been started, the proceedings shall not be started; and if the criminal proceedings are under way, they shall be canceled.


If the final and binding sentence has been pronounced against the person under article 1 of this Act, he shall be freed from punishment in whole or in the part which has not been executed'


� 	Article 4: 'One shall not inherit on the grounds of the law or testament, or gain any benefit from the testament (he is not worthy of it), who: 1) intentionally killed or planed to kill the testator; 2) made testator by force, threat or deceit make or revoke the testament or regulations of it, or prevented the testator in doing so; 3) in an attempt to prevent the testator’s last will destroyed or hid the testament, or falsified it; 4) gravely violated the legal obligation of support of the testator, or deprived him of the necessary help; 5) as a subject to military conscription fled the country in order to avoid the duty of national defense and does not return to country upon the death of the testator. 


The court shall observe the unworthiness in line of its duty'.


3 	'The right of the legislator shall be, in establishing the group of persons who inherit, to regulate that a person, as a subject of military conscription fled the country and did not return to country upon the death of the testator in order to avoid the duty regulated by FRY Constitution of national defense, shall not inherit from the testator because of his unworthiness and in that case the right on inheritance shall be realized by his offspring. 


When the unworthiness of the mentioned person is established in court, the right to inherit shall be realized by the offspring of the unworthy person as if the unworthy person died before the testator which means that the right to inherit is not revoked, but the manner of realization is regulated as well as the manner of gaining the property on the grounds of the inheritance which is in accordance with the FRY Constitution.


From the explanation: disputed regulation of the Article 4, paragraph 1, clause 5 of the Act on Inheritance (Republic of Serbia Law Gazette No 46/95) a person, as a subject of military conscription fled the country and did not return to the country in order to avoid the duty of its defense and did not return to country by the death of the testator. The regulation of the Article 5, paragraph 1 of the same act regulates that the testator may forgive the unworthiness, with the exception of the person subject to military conscription who fled the country in order to avoid the duty of its defense. 


According to the Federal Constitutional Court, legislators may regulate the manner of realization of some freedoms and rights of the man and citizen, when it is also regulated by the FRY Constitution and when it is necessary for the realization of these, thus the realization of the very right to inheritance which, in accordance by the FRY Constitution shall be realized in accordance with the Constitution and the law.


The disputed regulation also regulates the manner of realization of the established right to property and inheritance which is regulated by the FRY Constitution, and the manner of their realization shall be equal for all citizens who are in the same legal situation regardless their national origin, race, sex, language, religion, political or some other belief, education, social origin, property situation or other personal characteristic, as regulated by the regulation under the Article 20, paragraph 1 of the FRY Constitution.


Regulation of the Article 51 of the FRY Constitution, by which the right to inheritance in accordance with the Constitution and law is established, shall not mean the constitutional guarantee that everybody may inherit from everybody, but the regulation proscribes the obligation of the testator to regulate the manner of the correct realization, thus to regulate the circle of persons who might inherit from the certain testator, as well as to regulate the grounds for the inheritance. The right of the legislator shall be, when he regulates the circle of people, to regulate that the person subject to military conscription who fled the country and did not return to country upon the death of the testator in order to avoid the duty of its defense regulated by the FRY Constitution and by that the defense of the testator's property, cannot inherit from the testator due to his unworthiness, and that in the case the right to inheritance shall be realized by his offspring.


Namely, when the regulated unworthiness of the person is established by the competitive court, the right to inheritance, in accordance with the regulation under the Article 6 of the disputed act, shall be realized by the offspring of the unworthy person as if the unworthy person died before the testator, as well as the manner of gaining the property on the grounds of inheritance which is, by the Federal Constitutional Court’s opinion, in accordance with the FRY Constitution'.


� 	Article 1: '(1) this regulation shall regulate the process of cooperation of FR Yugoslavia with the International Tribunal for the criminal prosecution of the persons responsible for the serious violation of international humanitarian law committed in the territory of the former Yugoslavia from 1991 (hereinafter referred to as 'International Criminal Tribunal') as well as the fulfillment of the FRY obligations from Security Council Resolution No 827 (1993) and the Statute of the International Criminal Tribunal'.


Article 2: '(1) Demands for cooperation or fulfillment of some decisions of the International Criminal Tribunal shall be given to the Federal Justice Minister. (2) After confirmation of the formal validity of the demand (Article 3), the Federal Justice Ministry shall give it to the authorized organ for further action'.


Article 3: '(1) Demand for cooperation or fulfillment of the decisions of the International Criminal Tribunal shall be adopted if it is grounded on the regulations from the Statute and The Book of rules on the legal actions and evidence of the International Criminal Tribunal and if it is not opposed to the FR Yugoslavia Constitution. (2) If the authorized organ shall estimate that the certain action of cooperation might endanger the sovereignty or the interest of state security, it shall inform the republic government. (3) If the republic government estimates that the fulfillment of the demand might endanger the sovereignty or the interest of the state security, it shall order the ministry authorized for justice to inform the International Criminal Tribunal about that and to lodge a complaint in accordance with the Book of rules on legal actions and evidence'.


Article 5: '(1) Action under the International Criminal Tribunal demand is urgent. (2) Courts, prosecutors and the state organs shall inform the Federal Justice Ministry on the conducted actions or the fulfillment of the International Criminal Tribunal demand, as well as on the difficulties occurred during the action immediately or within three days.'


Article 6: '(1) Upon the suggestion of the Federal Justice Ministry, the federal government may form a special body for the realization of the cooperation with the International Criminal Tribunal. In the decision to form such body its duties and authorizations shall be closely regulated in accordance with Security Council Resolution 827 and the Statute of the International Criminal Tribunal. (2) Federal government may appoint the FR Yugoslavia monitor in the International Criminal Tribunal'. 


Article 7: '(1) The International Criminal Tribunal may have an office in the territory of FR Yugoslavia. (2) The legal status of the International Criminal Tribunal office shall be regulated by a special agreement. 


Article 8: '(1) Provisions of this regulation shall be applied on all persons who are on the territory of FR Yugoslavia regardless whether they are foreigners or citizens of FR Yugoslavia'.


The Regulation further proscribes, among other matters, the Tribunal authorizations to conduct investigations on the territory of FRY (Articles 9 - 11), conveyance of the criminal proceedings from the domestic court (Articles 12 - 15), giving of legal aid to the Tribunal by domestic organs (Articles 18 -19) as well as performances of the Tribunal judgments on the territory of FRY (articles 20 - 21).


� 	As evidence that exactly the same order of moves was attempted (firstly, the act in the parliament, then if that is not possible, the regulation of the government) remained 'The Correction of the Regulation on Cooperation with the International Criminal Tribunal' (published in FRY Law Gazette No 37/2001) which is: "In Article 13, paragraph 5 instead words 'of this act' shall be 'of this regulation'.


� 	Also see: M. Huber, Konflikt und Versöhnung, in: J. Assmann – D. Hart (Hrsg), Kultur und Konflikt, Frankfurt a.M., 1990, p. 65.


� 	Program, p. 3 under 8.


� 	Program, pages 5 and f.


� 	Program, p. 3 under 6


� 	See articles in the magazines: Sociologija, No 4, 1998; and Beogradski krug, No 3-4, 1997 / 1-2, 1998.


� 	See V. V. Vodinelić, Das Mediengesetz 1998 – Ein Ausschnitt aus der Unrechtslandschaft Serbiens, Berliner Osteuropa Info (Informationsdienst des Osteuropa Instituts der Freien Universität Berlin), 15, 2000, pages 42 and f..


� 	Article 1 of the Act on revocation of the Public Information Act.


� 	Analysis of unconstitutionality of Constitutional amendments III and V of the FRY Constitution, see, for example: V. V. Vodinelić, Zweite Verfassung des dritten Jugoslawien oder erste Verfassung des vierten Jugoslawien? (Die Änderungen der jugoslawischen Verfassung 2000), Berliner Osteuropa Info (des Osteuropa-Instituts der Freien Universität Berlin), 16/2001, pages 34 and f. 


� 	Among other things, the proposal of the group of experts; L. Basta Flajner and others, Ustavna rešenja za Srbiju i Jugoslaviju (Constitutional solutions for Serbia and Yugoslavia), Beogradski centar za ljudska prava, 2001.


� 	See Article 1.


� 	More detailed: V. V. Vodinelić, Otvaranje dosijea SDB – kraj ili tek početak?(Opening of the State security Service files - the end or just the beginning?), Izbor sudske prakse, 7-8, 2001, pages 5and f.; I. Janković, Tajna večera kod „Dva ribara“(The Last Supper at 'Two Fishermen), Danas, 2. 8. 2001. See about the opening of the political police files: B. Milosavljević – Đ. Pavićević, Tajni dosijei (Otvaranje dosijea službi državne bezbednosti)(Secret Files, Opening of the Files of State Security Services), Centar za antiratnu akciju, Belgrade 2001.


� 	Articles 1 - 7.


� 	Article 15.


� 	This is how the alternatives of the cope with the authoritarian past was described by Adam Michnik, in: A Michnik – V. Havel, Justice or Revenge?, Journal of Democracy, 1, 1993, pages 20 and f.. 


� 	For the controversy about the alternative see: K. Schweizer, Vergangenheitsbewältigung nach der zweiten deutschen Diktatur, Münster, 1999, p 176. 


� 	A. Michnik, in: A Michnik – V. Havel, Justice or Revenge?, Journal of Democracy, 1, 1993, pages 20 and f. 





