NIN

15/05/2008

Interview w/ Geoffrey Nice, Former ICTY Prosecutor

“There Was Pressure on our Work”

The name of Geoffrey Nice is synonymous with the trial of Slobodan Milosevic. After the main actor of the most important trial died, the prosecutor Nice is again barrister Nice. Last year he became Sir Geoffrey Nice, a title that is the highest state decoration in Great Britain and that is not hereditary, and granted to him for his meritorious service in the prosecution of persons indicted for war crimes. The occasion for the interview is the recently published book by Carla Del Ponte: “The Hunt: Me and War Criminals”. 

Is this book, like the one from Florence Hartmann, a valid testimony about the work of the Tribunal, or something that can cause more damage to it?

“Each of these books can cause some short-term damage. I hope that in spite of that everyone will realize the true value of the Tribunal”.

Does the Tribunal itself have a protection mechanism against such publications?

“I don’t think that the Tribunal is even willing to try and prevent that. When Hartmann published her book, I sent a letter to the UN Secretary-General, because that was a frontal attack on the Tribunal’s integrity, and she libelled me personally by saying that I was an MI6 agent who had fought for Milosevic to be freed. The Secretary-General’s Bureau didn’t even reply. It was clear the Tribunal itself is not taking any measure at all to address any of Hartmann’s claims. She made public the name of the country that had submitted one of the key pieces of evidence against Milosevic to the Tribunal and in that way violated a very important rule – rule No. 70 – whereby the identity of the country that has provided evidence must be protected. This has caused tremendous harm to the Tribunal, because the confidence of the countries well-disposed towards the Tribunal, which used to send important material, has been shaken. I am afraid that both the Secretary-General and the ICTY have adopted the same stance in regard to Carla Del Ponte’s book. They have left it to Switzerland to restrain Del Ponte with the explanation that the claims in the book are not appropriate for someone who is holding the post of a Swiss Ambassador. The Tribunal and the Secretary-General cannot do anything because those persons are no more UN staff. They could try to prevent the publication of the books, but that would be very difficult and one would be right in arguing that the UN money could be spent in a more useful way. However, when slander is clear, like in my case or in the case of Paddy Ashdown, the Secretary-General should come out and say something. It looks like he’s not going to, though”.

What amount of damage could the claims from those books do to the work of the new Prosecutor?

“That’s a question you should ask him, but it must be very hard for him to manage an office overshadowed by very extravagant claims”. 

Have you read any of these books?

“I have only read some excerpts that were carried in the media”.

What seem to be the most contentious points?

“In the case of the book by Hartmann, after its alleged source, Azem Vllasi, publicly denied her absurd claim that I was an MI6 agent, she was not considerate enough to retract it. In the case of Del Ponte’s book, the most shocking point was the so-called organs trafficking scandal. I have never heard of that. It is not my place to make a comment either, except to ask an obvious question: Did Tirana have hospitals where this kind of surgeries could have been done? To remove an organ from somebody’s body assumes the same level of expertise that is required for transplantation. Also, wars very often give birth to such extreme rumors. That is why one should be careful when making them public. Similar rumors used to be spread, from time to time, also during the wars in Croatia and Bosnia”. 

There are claims in those books saying that the British, French and US intelligence services obstructed the search for Karadzic and Mladic?

“I have no information about any of these cases. What I know is not different from anyone reading the newspapers. It is definitely strange that neither of them has been captured. If we look at a more general issue of whether the ICTY or any other similar court is liable to political pressure, the answer is positive. That is inevitable because those courts have been created by politicians in the name of short-term, possibly legitimate political goals. They are created to reinforce peace-keeping missions, advance the process of reconciliation, etc. Sometimes, it looks like those courts are created as a compensation for political failures of the international politics and diplomacy to achieve durable peace. Still, having been created in this way, they are left to their own devices and they work without supervision. They are different from national courts, which, in developed democracies, are monitored by the government, parliament and the media. If you look at any national judiciary system, the supervision brings about satisfactory results, and if there is corruption, it gets uncovered. None of this holds true for international courts. So, the politicians who create the courts for political purposes see those courts as organizations they can influence to some extent. I personally experienced something like that”.

Like what?

“I have already spoken about the Srebrenica case. I have been trying to get my hands on the transcripts of intercepted phone calls of Slobodan Milosevic and Ratko Mladic. I cannot say for sure that such material exists but there have been indications in the media. A report from The Netherlands once said that Al Gore in a meeting read out excerpts from talks between Mladic and Milosevic from the time of the Srebrenica events. It was my duty to try and find that material. To cut a long story short, I eventually called the state I had good reasons to believe was in possession of the material. I even managed to convince the judges to hold a court hearing and hear a representative of that state. However, legal representatives of that country were already in The Hague and they were very angry at me. Just before the start of the hearing, one person went to Carla Del Ponte’s office and ordered that the proceedings should be dropped and so it was. So, that material – if it exists – will remain unavailable to the Tribunal and the public for reasons that are not of legal nature. Carla Del Ponte accepted political pressures for reasons unknown to me, which means that she herself was part of that political plot that both she and Hartmann are now speaking out against in their books”. 

It’s interesting that you are using the word “to order”…

“I was not there. I was told that she dropped the hearing under pressure”. 

The daily ‘Politika’ has recently published statistics on the trials in The Hague and at the Serbian, Bosnian and Croatian war crimes courts: so far, judgments have been passed for 699 Serbs and a total of 38 Bosniaks, Croats and Albanians. Eight Bosniaks, 26 Croats and three Albanians were sentenced to a total of 298 years in prison, while the Serbs have been sentenced with 1000 years of imprisonment. This number does not include the verdicts delivered to Serbs at Croatian courts because this information is unavailable. Does this ratio really reflect what happened in the former Yugoslavia and does this approach support national reconciliation?

“What the first question comes down to is whether the Serb crimes are three times graver than the crimes of all others taken together? I have no answer. As a lawyer, my starting point would be the statistics on the distribution of ethnic affiliation of the victims. Demographic data on the victims reflects the proportionality of the guilt. I am not expert enough to say if the ICTY can assist reconciliation at this point in history. On the other hand, whatever the current reconciliation policies in the successor states of the former Yugoslavia are, the trials at ICTY will leave behind file records that everyone in the region will have to take into consideration. There is a lot of material showing that this question of the Tribunal’s contribution to reconciliation remains unanswered. It can be argued that the abundance of evidence and verdicts against members of one ethnic group can even come to be a factor that will add to making reconciliation more difficult”. 

You were in charge of a case of the highest rank – the one against Milosevic. What were your private reasons to take that on?

“It was an interesting offer that I could not reject. My first encounter with the Tribunal was in 1998, when Louise Arbour was looking for a prosecutor for the case of Kordic, and later on the case of Jelisic followed. In this way, I gained knowledge and experience and when the Milosevic case came, I was one of the few with that kind of experience”. 

There was a great deal of sources of potential evidence. How did you make your choice? Did you rely on governments?

“I will try to shed light on the whole history of that trial in a book that I will hopefully write. The sources of evidence are indeed countless. We already had the witnesses’ testimonies. There was a whole range of experts you either find or they offer themselves. There are also people from the international community who were willing to fill the gaps in the information about Milosevic’s years in power. Lord Paddy Ashdown and Generals Klaus Naumann and Wesley Clark testified about the later period of Milosevic’s rule. We, for instance, did not summon Lord Carrington to testify about the early years, but relied mainly on insiders like Borisav Jovic, who had to stick to the information he put in his book, like it or not. However, for a prosecutor, it is far more important to have insight into documents. That is exactly what made it possible for the prosecutors in Nuremberg to wrap up the proceedings in nine months. Although we did have some of the documents, we spent months in obtaining some other. When I say documents I also mean video recordings. In the process against Milosevic, three best pieces of evidence were a video in which he is seen establish the “red berets” in the spring of 1991, when there was no reasons for creating paramilitary forces. Then there’s the material from the archives of the Supreme Defense Council, covering a period of seven years. Although incomplete, they disclose the words or phrases that he used to exchange with Zoran Lilic, Momcilo Perisic and others at the meetings; the vocabulary they were using to talk about activities of Serbian forces outside Serbia. The third strongest piece of evidence, which in the end did not get included formally, was the video-recording of the murders perpetrated by the Scorpios. This video-recording did not make it into the body of evidence, but it had had a huge impact on the public opinion”.

This footage, however, does not prove Milosevic’s implication in those events.

“That video did not demonstrate it. But the supporting evidence has shown that the Scorpios were part of the Serbian Ministry of Interior (MUP). We have also produced a document that has made it into the body of evidence showing that those units also existed during the war in Kosovo and that again they committed similar crimes as part of the reserve force of the anti-terrorist units (SAJ) of the Serbian MUP. The evidence on command responsibility will be further presented on the trial to Jovica Stanisic”. 

Did you regard Milosevic as a worthy opponent during the hearings? 

“He was intentionally reserved. He wore a mask before the Tribunal that did not reveal anything. And of course, he did not make any attempt to make a personal contact with me, nor did I. He took on the task of a lawyer with enthusiasm. He liked to cross-examine the witnesses. He was noticeably ruthless with the witnesses of a lower – I cannot use the word ‘class’ because it is not applicable in the case of the Serbian society – but of a lower social and material standing. In some cases I had to intervene. He showed considerable respect towards individuals of authority, even when their testimonies did him great harm. Was he a worthy opponent? He was an appalling defense attorney. He made wrong decisions. He should not have cross examined any of the witnesses on crimes, he should have let that get into the minutes and make us concentrate on evidence that directly implicated him with those crimes. That would have made our life much more difficult. Also, he should have used the weapon we all knew he possessed – his charm. He should have been charming, not aggressive. He might have been surprised with the effect that could have left on the judges”.

Milosevic died before the trial ended. Do you believe that you successfully proved all the points of the indictment?

“Of course you already know my answer and I am not going to disappoint you. He died as an innocent man, because he did not present all the arguments and evidence, nor did he summon all the witnesses. He died as innocent because the proceedings were not at the stage in which the charges of the indictment were proved”. 

While cross examining the witnesses he would describe in great detail areas that he apparently had never visited. Who was helping him? That is a mystery for many, but the impression was definitely that he, who defended himself on his own, had more information than the whole machinery of the trial.  

“The information he had about the members of the KLA (Kosovo Liberation Army), I think came from the State Security Service (SDB); it was very useful for him and rather disturbing for some of the first Kosovo Albanian witnesses, who were astounded. We do not know where he got that information from. We suppose that at some point he managed to get his hands on a huge number of files of the SDB. It is a riddle whether he personally made some notes of his own of the events. His chief of cabinet, Goran Milinovic, as far as I know, was under investigation for having destroyed part of Milosevic’s files. Of course, he used to get material from his friends, lawyers and fans and that was his right. And this is another example on how the Tribunal is functioning in a real world. If the Prosecution needed a document from Serbia, we always had to go through the procedure, which was always protracted and abused. Milosevic contacted his supporters and he would get the documents quickly”. 

When Milosevic died, did you feel frustration because you will never be able to get the closure on the process, or did you feel relief?

“Perhaps a bit of both” (laughter).

You said that ICTY was not created to succeed. Do you think that the work will still be successfully completed?

“Yes, of course. Once the dust settles, the dust that was lifted up as an unfortunate result of the recently published books, I think that what will stay behind is a precious legacy of documents, notes and testimonies. That is something that otherwise would not have become available. A difficulty is the fact that the amount of the material is huge, but it has been duly filed away and we know where it is. When you asked me earlier about how I selected the evidence material from the enormous abundance of it, what I forgot to say was that I have been aware all the time how difficult it was for someone who doesn’t speak the language or does not know the history, social circumstances or the military tradition of an area to conduct a case like the one against Milosevic. Therefore whenever I could, at weekends, I used to go to Belgrade and learn from the people there, especially during Milosevic’s trial. That was perhaps the most interesting part of the job but at the same time very tiring, because it is not easy to spend every weekend in long discussions with experts, people from NGOs, economists or former politicians, very often from 9 in the morning to 6 or 7 in the evening. It is very interesting that the Tribunal tried to prevent me doing this. They did not want me to make any contact of cultural kind with Serbia”.

Did they give reasons for that?

“I was told that it was for security reasons but I don’t believe that that was the real reason”. 

So what do you think was the reason?

“One of the problems of the Tribunal, and especially in the case of the Prosecutor’s Office, is that it is a mixture of people from all over the world, who have nothing in common, not even a common language in the literal sense, nor any kind of knowledge about the former Yugoslavia. This make-up reflects a conviction that justice can be delivered by judges who are like a blank sheet of paper. That was considered to be the surest thing. I don’t think that this has produced the surest results, too. Still, this attitude has permeated all pores of the Tribunal. It was not my impression that the people working there had any awareness, let alone any deeper knowledge about the roots of the conflict or the history of the Balkans”.

You were asked once if you could watch quietly a football match between France and England, with a French referee. In the case against Milosevic, you, British, were the Prosecutor, and a British judge, Richard May, who has in the meantime passed away. Has the Tribunal ever considered the fact that the prosecutor and the judge in the trial of a man who was in war with Britain were British, and that it was slightly reminiscent of the Nuremberg or Tokyo process?

“Britain was in no way a victorious party in the Balkans conflicts, but I do get your point. This kind of things was not really taken into account. I may have been wrong but very often I used to feel that what we were doing was very brass. That is why I thought that I could soften this impertinence with my respect for anything I did not know about. On the other hand, some of my friends in the Balkans tell me that I disregard the fact that everything was ripe for a change in the Balkans – from the economy to the political system and that it would be too much to expect the Balkans to cope with all those wars and the outcomes on its own. Contrary to my liberal sentiments, part of the general public in the Balkans has actually welcomed our intrusive ways. We just read about everything in the books, we did not go through that and without this kind of experience we should be really careful when judging others”.

