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Amnesty International believes that the Internaiddriminal Tribunal for the former
Yugoslavia has played a major role in addressinguimty for war crimes, crimes
against humanity and genocide committed duringvtbkent break-up of Yugoslavia
and, through its judgments and decisions, has ibom&d significantly to the
development of international, humanitarian and arahlaw.

Under the terms of the "completion strategy"”, kdadvn in UN Security
Council Resolutions 1503 and 1534, the Tribunalduaspleted all investigations and
indictments for war crimes, crimes against humaaitg genocide at the end of 2004
and is expected to complete, indeed, all casesidimg appeals, by 2010. Amnesty
International believes that the "completion strgteghould be reviewed as it ignores
crucial facts.

. Continuing problems with arrests and surrender3he countries in the
former Yugoslavia that have been asked to arredt amrender accused
persons or to provide other assistance to the mabare continuing to fail to
do so in a number of significant respects.

. Lack of political will to investigate and prosecutzimes in national courts
in the former Yugoslavia.ln Serbia and Montenegro (including Kosovo),
Bosnia and Herzegovina, Croatia and Macedonia theFeserious concerns
about the political will to investigate all war eres, crimes against humanity
and genocide and, where there is sufficient adbiessvidence, to prosecute
the suspects.

. National law is inadequateDomestic legal frameworks define crimes and
principles of criminal responsibility in a manndrat is inconsistent with
international law.

. Absence of effective victim and witness protectioparticipation and
support.  Victim and witness protection is generally non-&xig or
insufficient to permit effective investigations @uccessful prosecutions.
Victims do not have an effective role in the pratiags and court staff are
neither sensitive to gender concerns nor traindtbim to deal with crimes of
sexual violence.



. Inadequate reparations provisionsProvisions on reparations, including
compensation, to victims, and families of the witdj of war crimes, crimes
against humanity and genocide are inadequate.

. Resource constraints on the TribunalThe Tribunal's "completion strategy"
appears to be mostly dictated by financial constsanfluenced by a changing
geopolitical setting, where countries of the fornvargoslavia have become
less of a priority in the international scene, #aded on the assumption that
local courts in former Yugoslav countries would akle to perform the
Tribunal's tasks at a lower cost. In fact, the lakfinancial resources has
already adversely affected the Tribunal's work sedous financial problems
beyond the Tribunal's control have undermined ifores to meet the
completion deadline set by the Security Council.

In light of the inability of domestic judicial sysns to deal effectively with such cases
and of the serious financial problems that havegeed the work of the Tribunal, a
closure of the Tribunal in line with the existingetable must be immediately halted.
As long as the authorities of countries in theitiery of the former Yugoslavia are
unwilling or unable to tackle impunity for suchroes, it is the task of the
international community to ensure that justicease both at the international level
and at the national level, both within the courstiaé the former Yugoslavia and in
other countries. Therefore, Amnesty Internatiormélisoon the Security Council and
UN member states to ensure that the Tribunal'siaes should be extended beyond
the originally envisaged deadline of 2010; thatased contributions to the Tribunal's
budget are paid and that the Tribunal is afford#ebaate material and other
resources; and that sufficient personnel, matandilfinancial resources are devoted
to the development of a long-term, comprehensivemplan to end impunity in the
countries of the former Yugoslavia.

This reportsummarizesa 15-page document (5,900 wordsnesty International's
concerns on the implementation of the "complettoatesgy" of the International
Criminal Tribunal for the former Yugoslavi{al Index: EUR 05/001/2005) issued by
Amnesty International on 6 June 2005. Anyone wigliurther details or to take
action on this issue should consult the full docotnAn extensive range of our
materials on this and other subjects is availablgtp://www.amnesty.org and
Amnesty International news releases can be recéyeanail:
http://www.amnesty.org/email/email_updates.html
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Amnesty International's concerns on the
implementation of the "completion strategy" of
the International Criminal Tribunal for the
former Yugoslavia

Amnesty International welcomes the recent surrenflarnumber of major war
crimes indictees to the International Criminal Trlal for the former Yugoslavia
(Tribunal) including, for the first time, from theepublika Srpska (RS) in Bosnia and
Herzegovina. However, in view of the forthcomingismleration in June 2005 by the
UN Security Council (Security Council) of reportg the Tribunal President and
Prosecutor on the implementation of the "complesivategy”, the organization
wishes to express its grave concerns about tlseprémetable imposed on the
Tribunal to conclude its work.

To date 37 people have received final sentencevémrcrimes, crimes against
humanity and genocide after proceedings conductedhe Tribunal. Amnesty
International believes that the Tribunal has plagedajor role in addressing impunity
for such crimes and, through its judgments and simts, has contributed
significantly to the development of internationBymanitarian and criminal law. It
has defined notions of internal armed conflict anternational armed conflict;
identified general principles such as the proloitof torture; broadened the norms of
humanitarian law to include crimes of violence agaiwomen; and specified the
constituent elements of crimes against humanitg, ¢ime of genocide and war
crimes. In addition, it has established essentiatgdural innovations, particularly in
terms of the protection of witnesses and commasylaresibility.

Under the terms of the "completion strategy"”, kdavn in Security Council
Resolutions 1503 and 1534, the Tribunal has comregblell investigations and
indictments for war crimes, crimes against humaaitgt genocide at the end of 2004
and is expected to complete, indeed, all caselsidimg appeals, by 2010. On 16
March 2005, the spokeswoman for the Office of thesBcutor of the Tribunal
confirmed that "it is indeed true that after theatisure of the indictment against
Boskoski and Tarculovski, for crimes committed iadédonia, the ICTY will not
issue any more indictments”. Tribunal Prosecutarsehrecently asked for the transfer
of 10 cases involving 18 accused to local courthénformer Yugoslavia, a step that
appears to be dictated by the tight deadline impasethe "completion strategy".



|. Overview of the problems

Amnesty International believes that the "complestmategy" should be reviewed as
it ignores crucial facts.

. Continuing problems with arrests and surrender3he countries in the
former Yugoslavia that have been asked to arredt saurrender accused
persons or to provide other assistance to the Mmabare continuing to fail to
do so in a number of significant respects.

. Lack of political will to investigate and prosecut@imes in national courts
in the former Yugoslavialn Bosnia and Herzegovina, Serbia and Montenegro
(including Kosovo), Croatia and Macedonia there segous concerns about
the political will to investigate all war crimestimes against humanity and
genocide and, where there is sufficient admiss#vidence, to prosecute the
suspects. Domestic criminal justice systems inglessintries, including new
special chambers in certain countries, are notgeb the task of investigating
and prosecuting these crimes, and police and putmscin other states where
suspects are located have not made investigatiotigpeosecutions of these
crimes a priority. In any event, they would onlg &ble to investigate and
prosecute a handful of cases. Criminal justice esgst in the former
Yugoslavia lack resources to process more thannaftlaof the cases of
crimes under international law committed since 1991

. National law is inadequateDomestic legal frameworks define crimes and
principles of criminal responsibility in a manndrat is inconsistent with
international law.

. Absence of effective victim and witness protectioparticipation and
support. Victim and witness protection is generally non-éxig or
insufficient to permit effective investigations @uccessful prosecutions.
Victims do not have an effective role in the pratiegs and court staff are
neither sensitive to gender concerns nor traindtbim to deal with crimes of
sexual violence.

. Inadequate reparations provisionsProvisions on reparations, including
compensation, to victims, and families of the witdj of war crimes, crimes
against humanity and genocide are inadequate.

. Resource constraints on the TribunalThe Tribunal's "completion strategy”
appears to be mostly dictated by financial constsanfluenced by a changing
geopolitical setting, where countries of the fornvargoslavia have become
less of a priority in the international scene, #aded on the assumption that
local courts in former Yugoslav countries would akle to perform the



Tribunal's tasks at a lower cost. In fact, the lafkfinancial resources has
already adversely affected the Tribunal's work. Y¥¢he the budget of the
Tribunal is unarguably significant, serious finamlcproblems beyond the
Tribunal's control have undermined its efforts teemthe completion deadline
set by the Security Council. In May 2004 the falwf some UN member
states to pay their assessed contributions leddcraitment freeze which was
lifted only in January 2005, after payments by anbar of member states
reduced the financial shortfall. Furthermore, aiglen by the General
Assembly not to exclude the 2005 budget of the dtigation Division in the
2004-2005 biennial budget, although subsequentlyroymed at the end of
2004, had significant, negative effect. Delays edusy uncertainty over and
lack of financial resources will have to be addethbse caused by the lack of
cooperation of countries in the territory of thenh@r Yugoslavia. The target
date of 2010, when the Tribunal is expected to detapits work, may
seriously compromise the delivery of justice.

In light of the inability of domestic judicial sysns to deal effectively with such cases
(see below) and of the serious financial problemas have hampered the work of the
Tribunal, a closure of the Tribunal in line withetlxisting timetable must be
immediately halted. As long as the authoritiesairdries in the territory of the

former Yugoslavia are unwilling or unable to tackigunity for such crimes, it is the
task of the international community to ensure jhstice is done, both at the
international level and at the national level, beithin the countries of the former
Yugoslavia and in other countries. In establistimg Tribunal under Resolution 827,
the Security Council was determined "to take effecineasures to bring to justice the
persons who are responsible [for widespread awgddtd violations of international
humanitarian law]". Amnesty International urges 8exurity Council and UN
member states to ensure that the following steps$aden:

. Extension of the Tribunal’'s mandateThe Tribunal's activities should be
extended beyond the originally envisaged deadlih€@i0, including by
extending the 2004 deadline for issuing new indesita, until an effective
action plan for ending impunity in Serbia and Mamgro (including
Kosovo), Bosnia and Herzegovina, Croatia and Macedbas been adopted
and put into effect;

. Payment of assessed contributions for the Tribun&IN member states
should pay their assessed contributions to theuhabs budget and should
ensure that the Tribunal is afforded adequate mahtand other resources,
enabling it to perform its tasks effectively.

. Establishment of a long-term comprehensive actiotamp in the former
Yugoslavia to end impunity All states should contribute sufficient personnel,
material and financial resources to the countrieshe former Yugoslavia
enabling them to develop a long-term, comprehensieton plan to end



impunity. They should do so in a transparent manneclose consultation

with civil society. As part of that plan, all stateutside the Balkans should
agree to cooperate in the investigation and prdsecwf crimes under

international law committed in the former Yugoskvincluding, if necessary,
through the exercise of universal jurisdiction.

ll. The inability of national criminal justice syst ems to
tackle impunity for war crimes, crimes against
humanity and genocide

At present, a large number of perpetrators conttousnjoy impunity for war crimes,
crimes against humanity and genocide committedndutihe Yugoslav wars. This
impunity is a serious obstacle to post-war rectatedn and has a negative impact on
the return of hundreds of thousands of refugeedsraachally displaced persons, who
left their homes during the conflicts and haveribét to return to their homes and to
obtain full compensation for the damage to thenr. pamce to be sustainable in the
former Yugoslavia, the perpetrators of war crimegmes against humanity and
genocide committed during the violent break-up efg¥slavia must be brought to
justice.

A. Continuing failure to cooperate with the Tribuna I

The authorities in Serbia and Montenegro, Bosnékerzegovina and Croatia have
so far failed to cooperate fully and unconditiopatiith the Tribunal. This failure to
cooperate remains one of the most serious obstaicldsring and slowing down the
Tribunal's activities. Ten individuals publicly ilcted by the tribunal are still at large.
Three of them, Radovan KaraéZRatko Mlad¢, and Ante Gotovina, are key
indictees mentioned repeatedly in Security Coursblutions. The Tribunal's
Prosecutor, in her address to the Security Coim&llovember 2004, has clearly
stated that "if some of the most important indistdi&ke Karadzt, Mladi¢ and
Gotovina, are not arrested and transferred in thitihs to come, it may be necessary
to revise the target dates of the completion siséte

In Serbia and Montenegro of significant concern is the current lack of
political will by the authorities to fully addressar crimes and crimes against
humanity committed by Serbs through full cooperatiath the Tribunal. Despite the
recent surrender and transfer to the Tribunal i8520f a significant number of
indicted suspects, the authorities continued withobcy of not arresting Tribunal
indictees but rather encouraging those indicteddluntarily surrender apparently
fearing a public backlash and loss of electoralpsup Such policy appears also to
have been motivated by the timetable set for tloésa (which was adopted in April
2005 by the EU Commission) on the beginning ofgaliith Serbia and Montenegro



on the EU Stabilisation and Association Agreeméithough the surrenders that
have taken place are to be welcomed, the poliaelgfng exclusively on voluntary

surrenders has meant that persons indicted a lomg dgo have remained at large
until recently, leading to concerns about whetliader the "completion strategy”, it
will be possible for the Tribunal to try them omitll be necessary to simply transfer
their cases to the national authorities, withla problems that entails. The voluntary
surrender policy has also meant that those ungilinsurrender remain free, with no
prospect that they will ever be brought to trididve the Tribunal or any other court.

Amnesty International notes that the policy of ‘tudtary surrenders” is in
violation of Serbia and Montenegro's obligationgadN member state, to cooperate
fully with the Tribunal including by arresting andansferring to the Tribunal's
custody indicted suspects. Amnesty Internationé¢sithat several suspects indicted
by the Tribunal are believed to remain at larg&anbia and Montenegro. On 13 July
2004 Goran Hadij former head of the Krajina Serbs in Croatia, flegl house in
Novi Sad a few hours after a sealed indictmentfor had been forwarded from the
Tribunal to the Foreign Affairs Ministry,nd before a warrant for his arrest was
issued, giving rise to suspicions that he had hesmed of the impending arrest. In
November 2004 Tribunal President Theodor Meron mepoto the UN General
Assembly that Serbia and Montenegro had virtually cooperated at all with the
Tribunal throughout the year. Similarly, TribunabBecutor Carla Del Ponte reported
in the same month to the Security Council that Bersas not willing to arrest
indictees, and that networks supporting personsissct of war crimes were so
powerful there that they could interfere with judicproceedings, including by
intimidating witnesses, exerting political pressorejudges and prosecutors, or even
by threatening the stability of the country. Sheorted that both in Serbia proper and
in Kosovo, aggressive nationalist rhetoric was peised in smear campaigns against
the Tribunal and herself. Furthermore, in a speecthe European Council on 11
October 2004 she reportedly stated thatKiosovo, the Tribunal was not being
assisted in their investigations by either the rimional community or the local
authorities, highlighting in particular, the absermd cooperative witnesses.

In Bosnia and Herzegovina lack of cooperation with the Tribunal, in
particular on the part of the RS authorities, awnds to be a major obstacle to justice.
So far not a single person indicted by the Tribured been arrested by the RS police.
Recently the RS authorities have pledged to imptbeir poor record of cooperation
with the Tribunal through a policy of "voluntary reenders”. Despite its limited
successes, which resulted in a number of "voluntanyenders" from the RS, or
which apparently saw the involvement of the RS auities, such policy is in
violation of the obligation of the RS authorities dooperate fully with the Tribunal
including by arresting and transferring to the Trikl's custody indicted suspects.

Some of the suspects at large are believed to beeiterritory of the RS and
to enjoy the protection of the local military andlipe authorities. For example, it was
reported that three years ago Ratko Miagas still officially employed in the RS



Army. An operation carried out by troops of the [fitsation Force in November
2004 to locate and arrest Gojko Jankpundicted by the Tribunal for war crimes and
crimes against humanity, reportedly failed becabsesuspect had been tipped off by
the local police in F&a, RS. Gojko Janko¥iwas subsequently transferred to the
Tribunal's custody on 14 March 2005, after haviotumtarily surrendered to the RS
authorities.

The High Representative Paddy Ashdown noted in Deee 2004 that in the
RS, "[tlhe police are not doing their job — in fdbey are in some cases doing the
exact opposite of their job, helping wanted indinats escape justice rather than
helping to apprehend these individuals". In Noventbe Tribunal Prosecutor, in her
address to the Security Council, pointed to fundatalesystemic weaknesses built
into the law enforcement and security structureBasnia and Herzegovina, and in
particular the RS, as significant obstacles himdgdooperation with the Tribunal.

In Croatia, the major outstanding issue in relation to coapen with the
Tribunal remains the failure of the authoritiesateest and transfer to the Tribunal
Ante Gotovina, a retired Croatian Army general abeld for war crimes and crimes
against humanity. Ante Gotovina is one of the kespgcts indicted by the Tribunal
who are still at large. It has been alleged thaeABotovina has enjoyed the
protection of criminal circles and of some memh#rghe Croatian intelligence
community. Moreover, the Croatian authorities haften maintained an ambiguous
attitude towards the issues of cooperating withTthleunal in general and Ante
Gotovina's arrest in particular.

In March 2005 the Tribunal Prosecutor reportediyt seletter to the European
Union (EU) Presidency stating that "Ante Gotovieenains within reach of the
Croatian authorities, and until such time as Her@sight to the Hague, it cannot be
said that Croatia is cooperating fully with theeimtational tribunal”. The letter also
alleges that, as recently as in March 2004, thezo intelligence was conducting
operations against the Tribunal's staff. As a teduhe failure of the Croatian
authorities to cooperate fully with the Tribun&letEU Council decided on 16 March
2005 to delay the start of accession negotiatiatis @roatia.

B. Lack of political will and inability of national criminal justice systems
to investigate war crimes, crimes against humanity and genocide and to
prosecute the suspects

The lack of courage and political will of the autiies of countries in the territory of
the former Yugoslavia to tackle impunity througti and unconditional cooperation
with the Tribunal, poses the serious question oétiver the criminal justice systems
in these countries will be able to confront andradd the human rights legacy of the
war. In this respect, so far the record of natiacrghinal justice systems has been
patchy at best. Moreover, lack of cooperation betweountries of the former



Yugoslavia, as well as the absence of provisionsexmnadition and mutual legal
assistance, have often been obstacles to the deb¥gustice.

In Serbia and Montenegro, the special War Crimes Panel within the District
Court of Belgrade appears to be handling its foase, that of Serbs indicted by
Serbia's special war crimes prosecutor in connectitth the O¥ara massacre near
Vukovar in Croatia in 1991, in accordance with intgionally accepted norms.
However, concerns have been expressed about tleremppselective nature of the
indictment, in that it failed to acknowledge thespensibility of former Yugoslav
People's Army (IJNA) officers in the crime, in spité the testimony of many
witnesses indicating such involvement. There is atsncern about the ability of this
sole court to cope with the huge number of outstendases in Serbia. It was set up
after war crimes trials held before local distiwoiurts outside of Belgrade had been
criticized by human rights groups and other bodiash as the Organization for
Security and Cooperation in Europe (OSCE). Moreotemate, the few other war
crimes trials held in Serbia have only concernea-llevel perpetrators which, the
Tribunal spokesperson Jim Landale noted in Jan@@64, has helped promote a
culture of impunity for the military and politiceadership.

The organization has previously expressed concknn,example, at the
continuing failure of the War Crimes Panel to mak#lic any indictments arising
from investigations, which reportedly commenced2®01, into the transfer and
reburial of the bodies of ethnic Albanians transfdrin 1999 from Kosovo in
refrigerated trucks, and subsequently exhumed amshdy of the Interior property,
including at the Batajnica training grounds.

In Bosnia and Herzegovina the national criminal justice system has so far
persistently failed to take steps to diligently swoute alleged perpetrators of war
crimes and crimes against humanity. A War Crimeartlter within the Bosnia and
Herzegovina State Court became operational in M&@b5. However, concerns
remain over the lack of financial and other reseangeeded to meet its requirements.
Moreover, according to a recent OSCE report war crimes before domestic courts,
confusion over which war crimes cases already acgulure should be sent for review
to the Bosnia and Herzegovina State Court is cguserious delays and in some
cases has been used as an excuse for inactivityebgntities' authorities. The OSCE
report also points at the serious difficulties Bwsnia and Herzegovina Office of the
Prosecutor is facing, due to lack of personnetesponding to referrals from entities,
even when reasoned requests have been made foBakm@a and Herzegovina
Prosecutor to take over cases.

The establishment and effective functioning of #var Crimes Chamber
could be a first step in tackling impunity for waimes and crimes against humanity,

! OSCE,War Crimes Trials Before the Domestic Courts of Bosnia lerzegovina: Progresses and
ObstaclesMarch 2005.
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but only if part of a wider strategy which embraties entire criminal justice system
dealing with cases of war crimes, crimes againshdnity and genocide. However,
current plans appear to be essentially based ant-t&nm objectives aiming to effect
the quickest and cheapest possible withdrawalefriternational community and the
acceleration of the "completion strategy" of théuinal.

In Croatia, a number of trials for war crimes and crimes agfahumanity
have been held before domestic courts over thef@asgears. However, in the vast
majority of cases, criminal proceedings have beéraied only when victims of such
crimes were ethnic Croats and impunity remains gpdead for crimes allegedly
committed by members of the Croatian Army and golarces. In those cases where
trials were held for war crimes and crimes comrditigainst Croatian Serbs, the
intimidation of witnesses, as well as the tribuhpésceived or actual lack of
impatrtiality, have often been serious obstaclabeadelivery of justice.

Many Croatian Serbs have been convicted and sesdenttenn absentiain
trials which Amnesty International considers mayehgiolated international fair trial
standards. The latest OSCE report domestic war crimes trials in Croatia states th
"the national origin of defendants remained aaaltfactor in war crimes prosecution
in Croatia in 2004, raising systemic concerns asageconcerns about some
individual trials". The report also notes that "thd@reme disproportion observed over
the course of years including 2004 between thousahdar crime cases initiated
against Serbs in contrast to tens of cases adgainsats supports a conclusion that the
numerical discrepancies cannot be attributed anfjifterent levels of criminality of
certain members of the warring parties".

In a ruling on 4 October 2002 the Tribunal gaineidnpcy over the domestic
legislature inMacedonia for "all investigations and prosecutions with rej&o the
'NLA (National Liberation Army) leadership' casketMavrovo Road Workers' case,
the ‘'Lipkovo Water Reserve' case and the 'Ljubaed' 'NeproSteno' investigations"”.
However, indictments were only issued in connectigth the 'Ljuboten’ case against
former Minister of Internal Affairs Ljube Boshkovs&ind Jovan Tarchulovski, who
were transferred to the Tribunal's detention umit2d¢ March 2005 and 16 March
2005 respectively, and on 4 April the Macedoniathauties established a ministerial
body in order to cooperate with the Tribunal in tase of the two indictees. On 25-
26 April, Carla del Ponte informed the Macedoniatharities that the remaining four
cases would be returned to Macedonia, and thanitesdhdetails concerning the return
of these cases, which will be handled by the Mipistf Justice, would be agreed
between the Tribunal and the public prosecutorfie®f Nevertheless, there is serious
concern that the other cases, which include theatlwh and murder of civilians, will
not be thoroughly investigated and that the peapets will not be brought to justice.

2 OSCE Background Report: Domestic War Crimes Trials 208+April 2005.

11



The organization has already expressed concerhshthamnesty granted
March 2002 to all those involved in the 2001 canflexcept for those accused of war
crimes under the jurisdiction of the Tribunal, wabyrevent the emergence of the
truth and subsequent accountability before theftawpeople reasonably suspected of
serious human rights abuses or breaches of intena&thumanitarian law which
might not fall within the remit of the Tribunal.

C. Inadequate domestic legal provisions on crimes a  nd criminal
responsibility

The prosecution of war crimes, crimes against hutyaand genocide before
domestic courts in the former Yugoslavia may beossty hampered by domestic
legal frameworks defining crimes, principles ofnaimal responsibility and defences
in a manner that is inconsistent with internatidaal. It is yet unclear if and to what
extent the Tribunal's jurisprudence will be transfd to proceedings before local
courts.

In October 2004 theSerbian government introduced amendments to
legislation governing the prosecution of war crisuspects under urgent procedures
to make it possible for cases to be tried in lacalrts based on evidence amassed by
the Tribunal. The amendments changed the name eofAtt from "Law on the
Organisation and Jurisdiction of Government Auttiesiin Prosecuting Perpetrators
of War Crimes" to "Law on the Organisation and Cetepce of Government
Authorities in War Crime Proceedings”. In addittorthe change in the law's name, a
new Article 14a was added, providing for the loaar crimes prosecutor to begin
criminal proceedings on the same basis and facteea3ribunal's indictments. The
prosecutor was also empowered to undertake crirpireedlecutions based on the data
and evidence collected by the Tribunal in casesvimich an indictment had not
necessarily been issued.

However, despite these signs of progress, to tiae thave been no trials in
Serbia and Montenegro of senior military or poétiofficials for war crimes or
crimes against humanity in connection with the Yalge conflicts. The trials which
have taken place have exclusively been of low-I@espetrators, and the continuing
absence of legal provisions or jurisprudence withe domestic courts regarding the
implementation of international legal standardshsas command responsibility, may
continue to mitigate against the prosecution ofi®epolitical or military officials
responsible for war crimes, including the "Vukoviiree" (in February 2005, the
Tribunal Prosecutor asked for the transfer to Gaoait to Serbia of the trial of Mile
Mrksi¢, Veselin Sljivaganin and Miroslav Radj all former JNA commanders,
charged with playing leading roles in thed@ra massacre).

The draft Criminal Code, which remains to come ifdoce, also fails to
include provisions which would enable the prosexutf war crimes according to
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international standards. Concerns remain about uthgatisfactory definitions of
crimes against humanity; the omission or unsatisfgcdefinitions of some war
crimes; the inadequate definitions of the crimestature and rape, honour and
reputation; inadequate definitions of criminal msgbility and command
responsibility; the defence of superior orders;réguirements restricting the exercise
of universal jurisdiction by national courts; anlge tprovision of amnesties and
pardons for war crimes, crimes against humanityiogele and other international
crimes such as torture.

In criminal proceedings inBosnia and Herzegovina for human rights
violations arising from the 1992-95 war, it is wl which criminal code is
applicable. The majority of the prosecutors appidydmave taken the view that the
applicable criminal law in such proceedings is ¢ie Socialist Federal Republic of
Yugoslavia (SFRY) Criminal Code, in line with thangiple that applicable law must
be the one in force at the time when the crime eammitted® However, in some
cases the SFRY Criminal Code does not appear tmedefrimes and criminal
responsibility in a manner that is consistent witiernational law and with the Statute
of the Tribunal. In particular, provisions in the=BY Criminal Code do not
adequately reflect the principle of command resiiility in those cases where guilt
may be established on the basis of acts of omiésion

Similarly, in Croatia it was only in 2004 that the Criminal Code was adesl
to include the principles of command responsibildyfailure to prevent, or failure to
punish, crimes under international lawhe issue of whether such provisions will be
applied retroactively, or retrospectively, in fugumproceedings for war crimes
committed during the 1991-95 war remains open.

In Macedonia, as in Bosnia and Herzegovina, the Criminal Coaiés fto
define crimes and criminal responsibility, inclugitommand responsibility, in a
manner that is consistent with international law aith the Statute of the Tribunal.

D. Inadequate witness and victim protection mechani sms

Witness protection programmes are inadequate incallntries of the former
Yugoslavia, including because of lack of regior@meration on witness protection.

In Serbia and Montenegro the War Crimes Panel within the District Court of
Belgrade was set up after war crimes trials hefdredocal district courts outside of
Belgrade had been criticized by human rights grauusthe OSCE. There was also

¥ OSCE,War Crimes Trials Before the Domestic Courts of Bosnialdezegovina: Progresses and
ObstaclesMarch 2005

* Ibid.

® OSCE Background Report: Domestic War Crimes Trials 208t April 2005.
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concern about the attempted intimidation of prosenuwitnesses. Amendments to
legislation introduced in October 2004, which magmssible for cases to be tried in
local courts based on evidence amassed by thengdipstipulated that witness
protection measures instituted by the Tribunal wadntinue to remain in force.

However, in proceedings in the "Sjeverin” trial,isgfhconcluded on 29
September 2003 at the Belgrade District Courtptiesiding judge had reported that
he had been threatened. Following the annulmethteo€onviction of four suspects in
the trial by the Serbian Supreme Court on 27 Sepeer2004, during the re-trial
which commenced on 17 January 2005, again at thggdgke District Court, a key
prosecution witness, who had been under 24-hoiceptotection during the original
proceedings, withdrew her testimony giving riségars that she also had been
subjected to threats after the original trial.

Measures for witness protection envisaged underangainal procedure
codes had not been implemented in either Serkbidomtenegro at the time of
writing.

In Kosovo, despite witness protection legislation and thésterce of a
programme dedicatedhter alia, to the protection of witnesses in war crimes $rial
Amnesty International has repeatedly expressedectoa@bout the climate of silence
which has fostered the continuing impunity of ethrilbanians believed to be
responsible for war crimes against both membersAtfanian and minority
communities. On 21 October 2004 Beqa Begaj was#gandicted by the Tribunal
for contempt for an alleged attempt to threatemimidate or bribe or otherwise
interfere with witnesses in proceedings againstmifat.imaj, Isak Musliu and
Haradinaj Bala, but on 5 May 2005 was found guityy of wilfully and knowingly
interfering with one witness and the administratdjustice.

While arrests, trials and re-trials for war crimasd crimes against humanity
involving both Kosovo Albanians and Serbs contirthese involving ex-members of
the Kosovo Liberation Army continued to provoke masotests by tens of thousands
of Kosovo Albanians. In practice, inadequate resesitimit the provision of effective
witness protection to a small number of individuatensequently only a limited
number of proceedings are able to take place inedtm courts, and then before
international panels. In the past, trials againstbSsuspects have resulted in the
majority of decisions being quashed, with suspeitker sent for re-trial or released.

In Bosnia and Herzegovina the issue of protecting the security of victims
and witnesses as a result of testifying at war esiproceedings has been the subject
of protracted discussion. Reports of harassmentiatimidation of trial withnesses
have emerged during many of the war crimes trieds lhave taken place to date, often
resulting in the collapse of prosecution casedersignificant reduction of evidence
as witnesses changed or revoked statements giudieredVhile the adoption of
witness protection legislation goes some way towaressolving the problematic
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situation, much more needs to be done on the pedcfinancial and legal level in
order to ensure adequate protection of witnessi$yiag in war crimes trials before
all courts in the country (including by providingemjuate resources to ensure that the
witnesses' needs are met). Moreover, the recedtiptad Law on Witness Protection
Programme in Bosnia and Herzegovina only providesaf comprehensive witness
protection programme for witnesses in state-levasdes, while witnesses in entity
cases do not enjoy the same level of protection.

Politically charged trials have a profound socrapact, both at the general
level of the community at large and at the level tbbse participating in the
proceedings. Mechanisms to ensure that practisgthw-social and medical support
are offered to all vulnerable witnesses, in paléicwith regards to the high risk of re-
traumatization as a result of giving testimony abeing subjected to cross-
examination are not in place. This is especiallpantant in cases where women
survivors of crimes of sexual violence agree tdifiesn proceedings against the
suspected perpetrators. So far, the needs of theseen, ranging from protection
against risks to their physical security, to psyegital, social and economic support
both during trial proceedings and afterwards, hamtebeen adequately addressed and
with the notable exceptions of the work of some wwaoie non-governmental
organizations, medical and psycho-social suppaogeimeral is unavailable.

In Croatia numerous cases of witness harassment and intioridatiring war
crime trials have been reported particularly duripgceedings against former
members of the Croatian Army and police forces.héligh a law on witness
protection entered into force in January 2004,sstegen to ensure that the security
and privacy of witnesses are guaranteed, and lieat ¢conomic and psychological
needs are met, continue to be insufficient. A red®BCE repoft states that the
"findings of the Supreme Court and trial courtswasdl as Mission trial monitoring
revealed numerous examples of harassment and shiteawitnesses that had the
potential to compromise their testimony”. In a n@mlof recent war crimes trials
witness intimidation has apparently resulted innestses substantially changing the
statements they gave during the investigationefusing to testify during the trial,
thus undermining the prosecution's case.

In Macedonia, a law on witness protection was only adopted ayMO005.

E. Inadequate provisions on reparations, including compensation, to
victims

The right to reparations is not fully guaranteeaational law and procedures for
obtaining reparations are inadequate.

® Ibid.
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In Serbia and Montenegro, Bosnia and Herzegovina and M acedonia the
majority of the civilian victims of the serious hamrights violations committed
during the war have never received any form of r&ge@n for their suffering,
including material or monetary compensation for dgas. No concrete mechanisms
to ensure that victims of war crimes and crimesresgdoumanity have access to
reparations, including compensation, are in plat&osnia and Herzegovina, as
elsewhere, those who have benefited from compemsatid social benefits for
damages suffered in the armed conflict have beenlynaar veterans and their
families. Moreover, and given the precarious sttde domestic judiciarythe
premature abolition of the Bosnia and Herzegovioadn Rights Chamber in
December 2003 has closed one of the few avenuesgarations for victims of on-
going violations resulting from the war.

In Croatia two laws were passed in 2003 on the "responsgilidit damage
caused by terrorist acts and public demonstratiand'on the "responsibility of the
Republic of Croatia for damage caused by membeitseo€roatian Armed Forces
and police during the Homeland War", which regut@mpensation for war-related
damages as well as for personal injury. Howevearh sicts appear to be insufficient to
ensure that all victims, and families of the vidinf human rights violations
committed during the war will have access to aifhis of reparations, including
compensation.

[1l. Conclusion

Amnesty International believes that as long asatitborities of countries in the
territory of the former Yugoslavia are unwilling onable to tackle impunity for war
crimes, crimes against humanity and genocide titagask of the international
community to ensure that justice is done. Theref@mnesty International reiterates
its call to the Security Council and UN membereddb ensure that the Tribunal's
activities should be extended beyond the originaflyisaged deadline of 2010; that
assessed contributions to the Tribunal's budggbaceand that the Tribunal is
afforded adequate material and other resourcesthatdufficient personnel, material
and financial resources are devoted to the devedapof a long-term, comprehensive
action plan to end impunity in the countries of thener Yugoslavia.
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